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Regulations by HEW for''implementing'Title IX of the 
Education Amendments of 1972, ( dealing with sex -discrimination, »'are 
presented. Although womem's athletic programs have received great, 
attention; tlie statttte and implementing regulations affect many 
phases of cajfepus operations, including admisisions, edttcation--;-™^ 
programs, housing, financial assistance, and 'employment.' Specific 
developments" are also noted, including self-evaluation procedures,*- 
provisions of retirement plans, proportionate fringe benefits for 
part-time employees, and allowance of pooling ^of sex- restrictive 
scholarships designated by a' will, trust, 'or similar legal - . 
instrument. Proposed changes in the Office of Cj,vil Rights - 
enforcement procedures are described.- (LBH) * 



* . ■ • ■ , ■ • V . 

* . Documents acquj.red by ERIC include many informal unpublishe'd ^x * 

* materials not availably from other sources. ERIC makes .every effoft * 

* to obtain the best o^f available. Neverth^'less , items of marginal * 

* reproducibility are often encountered and this affects the quality * 

* of the microfiche aiid hardcopy reproductions ERJC makes available, * 

* via the ERIC Document R^eprbduction. Service (EDRS) . EDRS is not ^ * 

* responsibl'e for the quajlity of the original document. Re,pro duct ions * 

* supplied by EDRS are tli'e" best. that can be made from the original. > * 
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"Final" Title IX Regulations Issued By OCRj 'A ' ' - \V^&^ft 
Sweeping Changes Proposed in HEW Enforcement , . ^Vt -VAo^"& 
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ff/zis Special Repott is being , is sued jointly by NACUBO arid the: 

College and University Personnel Asspoiation to provide business ^ v . ^ . ' 
and personnel of fioers on campus with timely, info^ation on HEW^s 
regulations for implerfienting Title IX of. the E&uoation Amendments " 
, of 1972. - \ ■ ^ > . - ^ V/ 

• /. . V - . ^- ^ ■ : ■ ^ ■ ■ . ..• ■ .• . 

On June 4 HEW* s Office for Civil Rights (OCR), published ±n the Federal Register '•final'' 
regulations for implementing the^ landmark federal statute prohibiting sex, discrimina- 
nt ion in educationT—Tifle IX. of the Education Amendments: of 1972 [P. L.\92-318, enacted 
June 23, 1972]. The rules, which were signed by President Foj^d on May 27 after three 
months of review by the White House Domestic Council, are reproduced in full on pages 
' ' ,,3 through 20 of this Special Report.^ . ^ . * , * * i 

The Title IX r^gulatlons-^which are. ''final'' but must still undergo a 45-day perioci of 
Congressional' reyiew will^ become effective on tJuiy 21, 1975 (except for Certain pro- 
Visions regarding athletics), unless the Congress passes "concurrent resolution of 
^ disapproval" by that date. Once the Congressional opportunity to alter the rules had 

• expired, the NACUBO servic^, i'ederaZ Regulations and 'the EmployrfCent PraQtioes of, Col- 
leges oydTniversitieSy Include reproduction of 'the finaj Title IX regulations 
as a supplement to a new chapter on "Sex Discrxm^lnation." 

* The statute states that ■ " f - ' 

■ : . ' ' ' i ■ ' ■ 

^ No person in" the United States shall on the basis of sex, 

; / be eSjccluded from participation in, be denied the benefits 
/ • of,. or be subjected to discrimination under any education 

program or activity receiving Federal financial assistance. ' 

Although women's athletic programs have dominated the national coverage of- Title IX, 
the st^ute and implementing regulations are more far-reaching and will affect many ^ 
pliases of campus operations, -including: admissions, education programs, houSi^g^ fi- 
. - nancial assistance, and employments ''Specific developments of importance include: 
' ' ' > ■ . •■ ' ^ • ' ^ \ ' ' ■ ' ' 

* Sel/-evalua.tiort procedures' for Title\x compliance are included in ttie "final" 
sji regulations [see discussion (wi page 2 and §^6. 3(c) of the rules]., ^ n 

- ' ■ ■ ■ . ■ " ' - ■ " \ ^ - . ^' ' , ' • 

^ r * The Department of Lab*or 'stance on employers' con^tribiitions to retirement plans / 

(equal contributions (91* ecjual benefits) has been adopted for Title vIX., However, at • 
A:) ' the direction of the President, a standard government-wide policy on sex bias ^ in \ 

''^y " This Spec/a/ Report has been distributed to Primary Representatives of member Institutions. It is pot copyrighted, and NAdUBO 
>^ . • encourages any additional reprintlngs and distributions that may be appropriate. For furthoi^form^tlon, contact; National Association 
Q of College and University Business OfflceTs, One Dupont Clrclepul^^^ 
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retireittent programs may b,e adopted' in thetneaf future. The Equal- Employment Qppdrtu^ 
nity Coordinating Cx)uncil has bedn directe4 to study the issue, in cdosultati-clh with . 
HEWV'and ^epbrt by October 15, 1975 on the possibility of a consistent federal pOli<y, 

* Proportionate^~:i)^iige benefits foYparf-time employees are not necessarily- required 
"by the Title IX rules^ 

* ThI regulations allow^^or the "popi^Lng" of sex-irestrictive scholarships designate^ 
by a will, trust, or similar^^gal instrument. ' ' 

Title IX regulations also prd4i^e^^pus Administrators with' many other requirements, 
"some of which may have major in/plicat^ns for all higher education ^stitutiq(fe and. 
others which may have. a varyir/g. impact Ifepepding on the campus. Admlnistratorte. with 
responsibilities for coor-dln/ting Title Ix\iompliaftce or implementing\ certain Title 
IX programs are urged to reaS the full text ol^xthe new regulations. Staff members of . ■ 
NACUBO and CUPA are ready to assist rei)resentatives of member institutions with spe- " * 
cific questions or problems related to Tifle IX. Issues On.which a gQVernmenr ruling ^ 
or written statement are neceskary should be addressed to regional office^ of .HEW s . 
Wfice for Civil Right;s (locateV in Boston, New York, Philadelphia, Atlanta, Chifiago^, 
Dallas, Kansas City, Denver, Sari»-Francisco, and Seattle). 

Many questions related to' HEW intent may riot be answered until months or years of 
administering. Title -IX have passed; certain aspects of the requirements, including . 
issues related to scholar^ps, physidSl education, and curricula, may not be resolved 
until th^y are addressed: by the court system. ' .* ' 



OCR PROPOSES GHANGt IN CIVIL RIGHTS ENFORCEMENT PROCEDURES ] 

/ • ' ■ ' ' ■ ■ ■ ' . " ■ ' . . ■ ' 

Simiataneous wi^h its issuance of Title IX regulations, /OCR 'proposed iFederccPliegisterr 
Juiteyi) a swaging change in the department's enforcement IgrocedureS for civil lights 
&t/tes administered by HEW. Under the proposed rules, OCR will no longer investigate 
ndividual /complaints. However, individual complaints will be used for the setting of 
priorities' for civil rights enfo*cement and broad inquiries intp patterns of discrimi- 
nation, ihe, intent 6f the change is "to focus HEW,' s enforcement nmchinery on the main, 
'systemic/forms of discirlmi'hation. . .rather than- follow an approach In which priorities 
are dic/ated-by the morning's mail, and each complaint, whether specious or not, must 
be fuiyy investigated." » 

Affec/ed by the proposed rules would be TiJ:le I,X, Title ,Vl of the Civil Rights Act 'of 
1964,/ cei:jtain sections of . the 1973 Rehabilitation Act and the Public Health ^Service 
Act, /and other statutes administered by HEW dealing with alcohol^gm and drigabuse.- - 
Enfoltcemen£ procedures for Exefcutive Order 11246, "as amended, would not be affected, 
,sind'e OCR is merely=the agency designated by the Office of Federal Contract Compliance 
for affirmative action' compliance in higher education. , 

Until these procedural regulations are Issued in final form (institutions have until 
July 19 1975 to submit to OCR comments ori the proposed! rules). Tittle IX interim proce- 
dures are the same as those used for Title, VI of the Civil, Rights Act of 1964. "Title 
IX compliance may, for thermos t part, be a matter of institutions' "moXring in good faxth 
to end sex discrimination." The "final" rules include procedures to allow colleges and 
universities to evaluate and modifey their own programs and take appropriate reifledial 
steps to eliminate sex discrimination. These steps must be taken within one year of 
•the effective date' of , the requirements, ."July 21, 1975. " . 
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^ Title 45-^^lbl^cW« 

SUBTITLE A--tDEPARTMENT\, 
EDUCATION, AND WEiFARE 
ADMINISTRATION 



HEALTH, 
GENERAL i 



PART Il6— NONDISCRIMINATION ON THE 
BASIS OP SEX IN EDUCATlbN PRO- 
GRAMS AND ACTIVITIEC RECEIVING OR 
BENEFITING FROM FEDERAL FINAN- 

, CIAL ASSISTANCE ^ ; 

; On June 20. 1974, the Office for Civil ' 
Rights of the t)epartment of Health, Ed- 
ucation, ax>d Welfare gave notice ot pro- 
posed rulemaking to the effect that it in- 
tended to add Part 86 to the Depart- . 

' mental regulation to effectuate title IX ' 
of the Education Amendments of 1972 
(2Q V.S.Q. sections 1681^et seq.), except 
sectlo:^ Q04 and 906 tl^^reof (20 XJ.S.C. 
- . 16^ arid 1^86) » with regard to Federal 
fli^ancial assistance admini^red by the 
Department ( 39 FR 22^8 ) . 'Bitle IX pro- 
vides that '*No person In. the United 
Statfe shall on the basis of be ex- 
<iluded from participation in, ht denied 
t^ie benefits of, or be s]ubjected^o dls- 
ex^minAtion under any ^ducatiori pro^ 
giiam or activity receiving Federal flnan* 
clal adaistance,*' with certain, exceptions. 

' TJtte tX is similar to title VI of the IfJivU 

^.RightS. Act of 1964 (42 XT.S.C. 2000f»et 
seq.) except that title IX applles to dis- 
crimination based on sex. Is limited to 
education progrftbos and actiyltiea, and 
Includes employtnent. Title IX is also 
slmllat to, but independent of, sections 
7Si9A and 845 of the Public Healtli Serv- 
ice Act which, In effect, picoscribe dis- 
crimination on the basis of sex in admis- 
sions to certain health training pro^ 
grams (42 U.ac. 295h-9 and 42 U.S.C. 
a98b-2). 

■ . ■ - 2 . - . ■ ^ 

Interested persons were given until 
October 15, 1974,* in ^hlch to submit 
written comments, suggestion^, or ob- 
jections regarding the proposed regula- 
tion. The Department rcc'eived over 9700 
comments, suggestions or objection and, 
after consideration of all relevanji; mat- 
ter presented by interested perstJns, the 
regulation as pitoposed is hereby adopt- 
ed, subject to cfalui86s as refiected here- 
in. 



RULES AND REGULATIONS 

toTmatian policies, and other general 
matters related to discrimination on the 
basis^of sex. The Subpart also explains 
the effect of state and local laws and 
other requirments. ' 

Subparts (§§ 36.11 through 86.17)^ de- 
scribes the educational Instituttons and 
other entitles, wl|ether public or private, 
which are covered in whole pr injpart by 
the regulation; It also .inplu^es exenfp- 
41ons as to the admissions pr^tices of 
certEun educational institutu)ns and ^n 
exemption as to the meiftbership pra5:- 
tlces of soclU fraternities and sororities, 
'the Boy Scouts, Girl Scouts,* Camp Fhje 
Girls^^Y.W.CA.- Y.M.C.A., and certain 
voluiirary yotttn service organizations. 
This Subpart defines "admissions," and 
describes certain educational institutions 
which lire eligible tQ> submit transition 
plans designed to convert titieir single-sex 
admissions processes to non-discrimina- 
tory processes over a stated period of 
^me not to^xi;eed seven years from the 
date of eifiactment of title IX (I.e., i by 
June A, m9) . The exemptions for the 
admissions practices of certain) educa- 
tiohal institutions are set forth In S 901 
(a) of title IX as originally passed by 
Congress in Pub. L. 92-318. The exemp- 
tion for the n^embershlp practices of the 
aforementioned youth organizations was 
inserted into title IX by 5 3(a) of Pub, L. 
93-568, signed by the E^ipe^dent on De- 
cemb^ 31, 1974. ^ 

V 6 ■ ... 

Subpart C (§S 86.21 through 86.23) sets 
forth the general and particular pr0hi- 



-3- 



. 7 

employment in educational programs and 
activities. The specific subject matters-^ 
covered are: discrimination on the basis 
of sex in hiring and . employment cri- 
teria, recruitment, compensation! job 
classification and structure, prombtionl 
and terminations, fringe benefits, coi^- 
sideration of marital or parental staitus, 
leave practices, advertising, and pre-em- 
ployment inquiries as to marital or pa^ 
rental status. It also includes provisions 
for exemptions where sex is a bona^flde ' 
ioecUpatftnal qualification. 



9 



Subpart F (§ 86.71) sets forth the in- 
terim procedures which will govern the 
implementationt of the regtilation by in- 
cofooratin^ by reference the Detifirt- 
ment's procedures under title «VI oii the 
avll Rights Act of 1964. 

Scop£ OF Application 

10 

Section 86.11, in Subpart B, provides 
that the regulation appllesT **to each edu- 
cation progrcun or activity which receives 
or benefits from Federal financial assist- 
ance'* administered by the Department. , 
Under analogous cases involving consti- 
tuUonal prohibitions against racial dis- 
crimination, the co\u:ts have held that 
the education functions of a school dis- 
trict or college Include any service, fa- 
cility, activity or program which It op^r- ' 
ates or sponsors, including athletics and 
other extracurricular activities. These 
precedents have been followed with re- 
gard to sex discrimination; see Brenden 
V. Independent School DUtrict 7.42, 477 



bltlons with respect to nondiscrimination J?- 2d 1292 (8th Clr. 1973) 




based on sex in admissions policies and 
admission preferences, including re- 
quirements caticeming recruitment of 
students. The regulatory requirements 
regarding treaibiQent of students and 
emplosmxent (Subparts D and £) are ap- 
plicable to aU edticatiorfal Institutions 
receiving Federal ^.financial assistance, 
including ifioBe whose admissions are 
exempt under Subpart C. . j 



/ 
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Datx 

This regulatio]^ has been signed by tne 
Secretai^ lof Health, Education, and 
WeUare and appiroved by the President 
It will be transniitted to Coxtgress pur- 
suant to section 431(d)(1) of the Gen- 
eral Education Provisions Act, as amend- 
ed by section 609(a) (2) of the Education 
Amendments of 1974 (Pub. Ii. 93-^80, 88 
Btat. 567). The.reculation will become 
•ffeoti^ on July 21, 1975. 



BUMMAIir or RXGX7LATXOK. ^ ^ 

Subpart A of this regulation CflM.! 
thfAu^ M.f ) Includes 'deflnltiona and 
imvtalofis eenoeming: remedial and af- 
llrnuUlY* actloiit, ielf-eraluatlon, re* 
QBirvd tmammi diMwnlnttlon of In* 



Title IX^requlres in 20 U.S.C. 1682, that 
tetininatlon or refusal to grant or con- 
tinue such assistance ''shall be limited 
in its effect tathe particular education 
program or activity or part th^eof in^ 
which noncompliance has been f oimd." 
The interpretation of this provision in 
title IX will be consistent with the inter- 
pretation of similar language contained 
ilk title VI of the ClvU Rights Act of 19«4 
(42 TT.S.C. 2000d-l). Therefore, an edu- 
cation program or activity or part 
thereof operated by a recipient of Fed- 

^ _ ^ eral flnancl|il assistance administered by 

jecTmattercoveredTh^^^ Departmtot will be subject to th^ 



SiApart D (99 86.31 through 86.42) .sets 
forth the general rules" -with respect to 
prohibited discrimination in educational 
programs and activities. The specific sub- 



discrimination bn the basis of sex in aca- 
demic research, extracurricular and 
other offerings, housing, facilities, access 
to programs and activities, financial and 
employment assistance to students, 
h^th and insurance benefits for stu- 
dents; pbysicgl education and instruction, 
athletics, discrimhiation based on the 
marital or parental status of students 
and portions of classes dealing with sex 



educatioif. The regulation expllci^y does 1969^ 



requirements of this regulation if It* re- 
ceives *or^ benefit^ from such assistance. 
This interpretation Is consent with the 
only case specifically ruling on the lan- 
guage contained in title VI* which holds 
that Federal fimds may be terminated 
und<^r-4itle VI upon a finding that they 
''are infected by a discriminatory en- 
viroxmient * * Board o/ Public In-^ 
struction of *TaiMr County, Florida t>. 
Finch, 414 F. 2d 1068. 1078-79 (6th Clr. 



not affect the use tof particular textbooks 
or currlculajr materials. 



SulHpartE (ii t6.51 through 86.61). sets 
forth the geseral rules with respect to 



. A more detailed discussion of various 
sections in each of the Subparts of the 
title IX regulation is set forth in the 
following paragraphs. In certdin* cases, ' 
major Issues and the reasons for the 
final language are disciissed. 
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STiBPAuir Changes / 

■ ' ; .-A 

Section 86.1— Tne statement^of pur- 
pose is^amenOeQ l>y. a^QVl^B^ 
"whether or not siich progiMfw aptl\\-' 
ity is offered or sponsored bjrJw ( 



onither Federal provisloiis Is amei^d^ 
to ;add^e;ivordB*"and do not alter" Im- 
me4>ately prl5r to the word "obligations'^ 
In the proposed regulation. 
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Section la.8^The sectioft concerning 
esignatlon of a responsible^ emplojjee is 
mended aa follows: The section as it 



The regulaticfh leaves up to the recipi-; 
ent the choice of having, one central 
grievance procedure or of cSstablishlng 
individual procedures oil different 
"campiKesTTtliat is apprbprl^ 

.23 ^ 



Other IJlian as noted above, the con- 
tent of Subpart A remain^ substantlv^ 



\ appeared in the proposed regulation is close to that^ln the proposed rule, S 86.2 
.of /redesignated as patagraph 86.8(a) and is especially important since it provides 
^is amended by adding, ^t the end of the 'detoitions appUcable t^r^hout the 
section as it appeared Uq- the proposed regulation. Of particular nop is 5 86.2.0) 
regulation/the sentence; "The recipient which provides that ^hete an educa? 
shall notify ail its studehts^^d em- tlonal institution is composed/of more 
ployees of the name, offloi^jjMJalress ^nd than one schopl, department ®r college, 
telephone numbef of the empl6$^e^l^M?r" admission which is independent of 
employed appointed pursuantVto- this -^^dmissioh to any other component, each 
paragyaph.*' A secofid paragi^ph;* de$ig- a^li school/department or college is con- 



xuji « <-r- edUcaV 

tional Institution as deflnfd in this part.? 

■• ^\ 14 • ^ 

"ti^K"^iS^iirS%eSS£ /isTmend^^jFad^ 'detoitibris appUcable thr^hout 

amended by adding "except § J §04* and i 
906 thereof." The. U.S. Code citatiqiiaias - 
been appropriately amended to reflect 
tills change. 

* Paragraph 86.2(j)— The definition of 
"local education agency" is amended to 
include the f ollov^ing. parenthetical ab- 
breviation: *'Ii.EJV/' 

M6 - * 

Section 86.3 — ^Remedial and afiOnha- 
tive 'action and self-evaluation.- Para- ^ ^...^-p — ^ — 

graph (a) of this section is amended to^ be'prohlbiud by PaiJp 
read as follows: 

If the Director finds that » recipient h»s 
discriminated agalissfc ^eraon* on the b»8l(i 
of sex in an education program or activity, 
such recipient shall take auch remedial ac- 
tion* AB the Director deema necessary to over- 
come the effoctd of sUch d^jcrimlilation. 

Paragrapii (b) of this section ,is 
amended by adding the sentence "Noth- 
ing herein shall be interpreted^ alter 
any affirmative iwtion obligations which 
a recipient m&y have under Executive 
Order 11246." . - 

In addition, paragraphs (p) and (d) of 
this section have been added. Paragraph 
(c) requires recipients within a year of 
the' effectlTe date of the regulation to 
' evaluate their ^policies and practices and 
the effects thereof in terms df the re- 



^^t^ pa^^aph 86.^(b) is^ added to 

. {\r) Complaint procedure of recipient, A 
reclplisnt ehaU adopt and publlsh\ grleTanc« 
p?t>cedures-provldlng^ lor prompt ^nd equl- 
t^ible resolution ot student and <^mpioyee 
compl^ts alleging any action' which yojiW 
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sidered as a separate unit :fof•^the pur-^ 
poses of determining whether its admifii- 
sions are covered by the tegulation. JTius, " 
if a piiva^ instttjition is composed Qf an 
un^er'graduater anas a graduate-colleges 
adml^^sions to the uhdergradua1;,e ccdlege 
are exempt (see d^s6ys^ion . under gfal^-^-.; 
part Bv;Mpw7, J:^ to the : 

gradate s(^hd^,^(B"Mtgv^-^^ 

; Section 86.9— Tlie section' ^n dissemi- . ;^ ^..r " ^ \ * "^ V ^ . ^ 

nation of policy has been amended;^ .vparagi^aph 86;3(a) requires remedial VV; 
folloi?!(8: Subparagraph 86;9(a) (1) action to overcome tiift effects of previous 
amended by adding thp words '*and par- -tils^il^^ sex which- has, 

enta of elementary and secondary atu--' j^i^foS^ in a Pedeimlly 

dents" lollowlng >he word "students," assisted ©aticatfoh ferogranrfvbrf 8^ 
and by^adding the words *"and idl unions ReihediaV|ictioii pilt:suant:ttf^l)aragraph 
or profefisioflal organlzatioM holding 
collective bargaining or j(frof|»5lonal 
Agreements'* before the words "with the 
yttjlpient." * 

,» 22 



Although a numbtsr changes were 
made in Subpart A, most of these 
ch^gds may be viewed as clarifications 
ratfei:^han as substantive alterations. 



qulreiaents of the regulation, to moify One s^tantive chMige was made in 
any of these polices and practices whiclT-J 86.3 where two new^ paragraphs vcon- 

- • . . . cteUng srif-evaluation have been add^. 

TheSe<;ret«ry believes that many of tne 



do not or may not meet the requirements 
o£ the regulation, anflo take appropriate 
remedial action to eliminate the •effects 
df any discrimination which resulted or 
may have resulted from adherence 'to 
them. Paragraph (d) requires that the 
recipient maintain for at least three 
years from completion of the evaluatldin 
mode pursuant to paragraph (c) a de- 
scription of any modifications made and 
any remedial actions taken, pursuant to 
paraigraph (c) . 

18 . ^ 

Section 86.4(a)— The general descrip- 
tion of assurances required is 'amended 
to add the following: ' 

An assurance of oomjpllance wlth^thls Part 
shall not be sattofa^ry to th^,e Director If 
the applicant or recipient to whom euch 
assurance applies fails to commit itself to 
take whatevCT" remedial action* la necessary 
In accordance with 186.3(a) to ellminata 
QxlBtUig discrimination on the basis of sex or 
to eliminate Che streets of past discrimination 
whether occurring prior or subsequent to the 
submission to the Direcjbor of such assurance* 

PanjrfRHph 86.6(a) —Itie paragraph 
concerning tjhe effect of 'this regulation 



discrlmiiiatoTar policies and practices now 
adhered to dominue largely because the 
Institutions responsible for them are w^r 
aware of their ej|istim^; Accordingly, the 
Secretary believes that-tjie" requirement 
that recipients conduct an^nitial inquiry 
into their activities will enable^them to 
identify and to eliminate much discrim- 
ination without the intrusion of tti6 Fed- . 
eral government. In addition; where i^"^ 
compliance review reveals noncotnpll- 
ance, the Department: will be able'to take 
Into account in determining necessary 
corrective action to be taken by a recip- 
ient the actions already being taken by 
the recipient to furthei^ equal ppp^tu- 
nity and to achieve full compliance with 
Utie XXi and the regulati(Xi pursuant to 
ttieir self-evaluation. , 

An additional substantive change w«» 
made in 9 86.8 where the regulation now 
4requires recipients to establish grievance^ 
procedures (5 86.8(b)). Th\ Secretary 



86,3'(ft) is restricted to those areas of a 
recipient's - education prograih, or »ctivi ty 
•which are not; exempt from coverage. 
Paragraph 86.3(l>) permits, bui dpes not 
requlre^aiHtmative* effortl* to overcome 
l^e eifec!k of conditions which have re- 
sulted mT limited participMion In all or 
part of a recipient's educatioii t?rogram 
or Activity by members of either sex. 
Moreover, the affirmative efforts referred 
to in paraii^ph 86.3| b) do>not alter aiiy 
obllgatiohs which a (recipient may have 
as a Federal contract6r>pursuant to Ex- 
ecutive Order; 11246. 

i " * 25 ^ 

Section '86.4 requires each recipient of 
Federal- financial assistance to submit to 
> the Director an assurance that each of 
its education programs and activitle/s^re- 
ceivin^ or beiieflting from such assist- 
ance will be administered in comt>liance 
with the regulation. Such an assurance 
will be considered upsatisfactory if, at. 
^^ny time after it is given, the recipient 
»il9 to take apy remedlid action foimd 
necessary to correct discrlminiaion or the 
effects tie^eof . 



's: 



ScBMtT B— Changes 

: \ ^ . "^::^6^^ ■ 

Section M.12 is' artu^ded as it_.,. 
Paragraph 86.12(b) ^iMi^riMng the 

claiming- of an exemption pi&ed on re** 

ligion is amended to read: . 

(b) SxempiUm, An educational institution 
which wishttiT to 'claim tb* etemption set^ . 
tortb in parafraph (a) .of this sactloit MtiM 



believes toat the cstlabUshmeiitof grlevr j^^ ^ ^y iubmltting in writing to tU DItm- 
,Ance procedures by recipients'^ facUi- tor a statement by tha bighast. ranging offl- 
tate compliance and prompt correction of ciai of tba institution, idMiiifylnc the pro- 
complaints with resMTt to Federal in- Tisiona of thi% part which oonflTot with a 
T0lvementi4ir sptclflo t«nat ox the tellg loua organlcatlon« 
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Bcetkjnis 8f.l4 thw«h are re- 
designmted m 111^15 through MM, A 
new 5 8f.l4 to »dded deaHro ¥rtth mem- 

bershlb practices o£ social fraternities 
and iororities, YMCA/ YWCA, Girl 
Scout^^ Boy Scocits, Camp Ifirc Girls 
•nd cirtliln,,iP61untary youth orgmniza- 
ttona. A new paragraph «5.15(a), reflcct- 
^BZ^ the sjgeclflc language of subpara- 
eraph »ai<aya) of the SUtatc te added 
'specifying that the regulatloh 6ais not 
apply to the admissions practjces 6f edu- 
<»tl6nM' iB^ltutiotis prior W June 24, 
1«73, wWch\ls one year from the date of 
enactment of title EC. 



Hbee ch^n8cs\irere made in Subpart B 
of which two mie^ht be considered sub* 
itanlife: Hie proc^edore l6v obtainlnc an 
.ezonption from the cqv^^ 
becausfe of conflict bct«*en ttf statutory 
nnuirements and theVrelifioat tenpts of 
a recipient or ife conwoUinir organisation 
have /been mQdifiedf and simplified. -^An 
educational institjftion now need only* 
■ut^t a statem«ftt by its highest rank- 
ing* oaicisd ideirtaying the provisions of 
urn retolationAh^ conflict with the 
/teoets of theyroUgloiifi organlaatton in- 
volved. The/most notable substantive 
ehange in sabpart B^ however. Is the ad- 
dition of IT new $ 86.14 which essentlaUy 
the ptovisioaB of th^ rc- 
centiy'/^iacted *'Bayh Amendment^' to 
title DC.. The amendment, which is f 
at fiof Pub, li.' »3^-5^, exempts/ firom 
'ieQmiranents of title IX and, be 
ds regulation* the membership f 
..^ and practices «f certain organ 
'iioiii which, though educational in 
turdtor aasisteid by an edudifeion instil 
tite, hAve traditionaiiy riestrlcted thdjr 
inembership to ^members of one aez. It 
important to note that; with respect tb 
fraternal organization, both the ainendt 
ment and the regulation limit their ex^ 
exixption to fratemtles and sororities o£^ 
«.sociid nataie.^'^hi]s,.inembeiUiip poli-i 
des bf business and other professional 
fraternities and sororities na^y be sub^ 
ject to coverage ettfaer if they thonaelves 
reiMve fMeral fn^i^di assistance in 
connection with an education program or 
iMrtivity or if they fafl within the ambit 
oi fli^kypAragraph 8i^l(b)t7>o under 
« which rednteuts M^t prohiUted from pro- 
vidliw ilgi^fli^'^a— to agencies, 
drgmn^atioiig or pcfisons whldi discrtmi* 
niite on the basis of sex. * >^ 

Apart from the changes noted immedi- 
ately above. Subpart B rema^ substai^- 
jUvely ^ same as it iv>peared in the prd- 
posed regulation. Section 86.12 ^provides 
that the regulation '^does not apply t9 
religiously controll^ 'institutions to . the 
(sxtent that such 'ajppUcatlon would» be 
.Incooglstent with^tbir religious tenets of; 
tbm eootrolUiif oigaaimtkiii. Seetioii 
fi.lJ.oC tbe ngnlation provktes that«n 
pi;rae aad private mflttiuT iciu¥>fi^ 



are recipients of Federal flnanrtal as^ 
aistanc^t whether secondary or post- 
secondary, are exempt • from jcoyerage, 
Nefther^the statute nor the reipflatlon 
ap^Ues to xfnited States military and 
^ei^hant marine academies since these 
schdplsare IfMeral entities rather than 
recipients of Federal assistance. 

* .0 30 - 

The statute covers'admisslons 1^ only 
, certain^ instltutidi^: vocational, pxnf^- 
fiional, f^graduate, and public- un4er- 
graduat^institutfons, except su^ of the 
-^U-tter as irom their foinading have been 
tradltionaUy. and continually single-sex. 
The admissions policies of private under- 
graduate institutions are exempt. Under 
the statutQ and { the admissions 

requirements*do not apply, in general, tp 
admissions to publid or private pre- 
school, elementary and secondajj? 
schools. Because the statute . magclfi^ 
fiuch'coyerage as to vocational schools^ 
howeviert admission to public 6f private 
vocational schools, whether at the junior 
high school, high school or post-second~ 
ary leveU is covered by paragraph- 86.15 

(c) and must be nondiscriminatory. With 
respect to coverage, of admissions to in- 
stitutions of professional ahd vocational 
education, the Secretary has interpreted 
the statute , as excluding ^admlsslo^ 
coverage of professional and vocational 
program* ottered at prlvaile. Amder- 
gradiiate schools. Thus, admission |to pror 
gramii leading to a flrst degree in fields 
such £s teaching, enkineering, and archi- 
tecture at such private colleges will be 
exempt under paragraph 86.15(d). A. 
number of comments were^ received iu:g- 
Ing the Secretary to change his Inter- 
pretation of the sUtute'in this area. £ven \ 

. liter reasscfifiihg the Department's posi- 
tion on this issue, the Secretary beUeves 
that Congress did not address the oyer- 
iap between the term "professional" and 
the . term ''undergraduate'* Thus, the 
Secretary remains convinced that, while 
that sectionH>f the sUtute pertaining to 
admissions migh,t be read as Including 
"professional degrees wherever they are 
offered, the sUtute can also be read as 
stating tiukt^dmifisions to privite under^- 
graduate schools were to be^^iy 
empt The exemption in para^aph 16.15 

(d) for admlsiiooB-to public traditionally 
And-cbntinuaUy single-sex undergraduate^ 
institutions will affect only a' few histitu- 
tions: Ukewlse, f 86.16 of the regulation, 
coDoemlng tfansiUon by single*sex hi- 

iiUitions whose admissions are covered 
the statute into institutions with non- 
jcrimlnatory admisidons practices, will 
:sct relatively few institutions. 
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•SUBFART C--CHANGtS 

Se6tlon 86,2i--Subparagraph 86.21(b) 
(12) \a wnr"^*^ to hiduae the words ''and 
altei^native test^ or criteria which do hot 
hmt such a disproportionately adverse 
Effect are shown to be unavailable" fol- 
lowixig the paragraph as it appeared in 
the proposed regulation. That section la 
amended by omitting the words 




''successful completion of" and lnseij;ing ^ 
the words "success 

. ■ ' • P 
Subparagraphs 86.21(c) (2) and (3) 
§at amended by deleting the words **mls- 
carrlage, abortion" and Inserting in lieu 
thereof the words •'termination of preg- 
nancy." * 
33 

Subparagraph 86.21(c) (4) is amended 
by deleting the term.*^Ms." ^ 

34 

''section 86.23— Paragraph 86.23(a) is 
am^ded to re^d as follows: 

(b) NondUcriiiiinatory "recruitment, A re- 
cipient to which this finbpart applies ahill 
not discriminate on the basis of seK In tl» 
recruitment and admlision of atudenta. A 
Recipient- may be required tq ^undertake ad- 
ditional recruitment efforts for one EfK as re- 
medial action purstumt to i 86.3(a) , and may 
_chooiw. to undertake such efforts at afHrma- 
tlve aGtU>i;i pursuant to { ei.d(b) . 

• — ^ Analysis 
35 

^ither of the two changes in Subpart 
C is substantive. The amendment to sub- 
paragraph 86.21(b) (2) darlfles a prhi- 
ciplp wjiich provoked some confusion in 
the comments. ■ • ' 

Both -that change and the revlsloi> of 
paragraph 85.23(a) reflect >n effort to; • 
conform the provisions of the, regulations 
dealhiK with students and those dealing 
with employees. Apatt froih these 
changes, the substance of Subpart C re- 
mains unchanged and generalise pre- 
scribes (subject to the appropriate ad- . 
missions exemptions) requirements for 
nondiscrimination in recruitment and 
admission of students to educat&n pro- 
grams and suitivities. In addJltion to a 
general prohibition of discrimination in 
pamgraph 86.21 (a) . the regulation delln-^ . - 
eates. In paragraph *^6.^1(b), speclQc 
prohibitions based on sex relating to such 
practices as ranldng of applicants^ap]^? ' 
cation of quotas, and administration of ' 
tests or selection criteria. Use of' tests for 
admission which are shown to have a dls- ' 
proportionately adverse effect on mem- 
bers of one sex must be sho^n validly to 
predict success in the education program 
or activity in queation and alternative 
tests or criteriia which do not have such ^ 
a disproportionately adverse effect must 
be shown to be imavailabl6 (subpara- 
graph 86.21 (b) $2) ) . Further, in connec- , 
tion with this prohibition. I 86.22 of the 
regulation forbid* a recipient from giving 
pfef eirence to appiicahte on Xhn^ basis of 
their attendance at particular instltu- 
tipns if the prefen^hce results in discrim^ 
Inatlon on the basis of sex. Such prefer- 
ences may be penhlssible under that s^- 
tlon, however. If the granting Institution 
can show that the pool of applicants ell- / 
gible for such preferenpes included ' 
roughly equivalent numbers^of males and 
females, or it can show |hat the total 
number of applicants eligible to receive 
preferences Isjtaislgniflcant in compafl- 
0on wiUi its total applicant pool. ^ 
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Specific prohibitions in Subpart C also 
forbid applylhg rules concerning such 
inatters as marital or parental status in 
a manner^whlch discriminates in admis- 
sions on th e . basis pt sex (subparagraph 
86.21(0(1,)). Subparagraph p6.21 (c)(2) 
prohibits discrin^tnation^on the basis of— 
pregnancy and related conditions, and 
subparagraph ^■B6.21(c) (3) provides that 
recipients shall treat disabilities. related 
to such cqnditions in the same'tnanner 
and under the same poiiciies as any otlier . 
temporary. disability, or physical condi- 
tion is treated. Finally, in addition to 
the provisions of 5 86^3 discussed above, 
a recipient may not, under paralgraph 
86.23(b), recruit primarily or exclusively 
at iiistitutidns -4he student bodies of^ 
which are exclusively or prede«ninantly 
single-sex if the 6£fect of such recBHit- 
meiat etforts is to discrlminfCte on the 
bassls of sex. 

SxnjpART D— Changes 
: ^ 37 * . . " 

Section 86.31, concerning education 
pA>granis and activities, is amended as 
follows: 

38 

Sul/paragraph 86.31(b) (6) is amended, 
by adding after the word ''behavior" the 
word "sanctions." * 



appearing in the second line, of the pro- 
posed regulation and substituting there- 
for the wonls;**ftssiire itself." 

' ' ' . ■ 42 • 
Subparagraph 86.32(c) (2) .li amendecf 
alter the word "students" in line 5 dX 
the paragraph as it appeared in the pro- 
^sed regulation to read as follows : 
shall take sucIp reasonable action m may b« 
Diecessary to . assure . itself that such 
hovLsing ♦ • • ^ 



39 > 

Subparagraph 8^131 (b) (6) is amended 
b^ adding aftei the word ^'applicant" the 
words "including ejigibility for hi-state 
fees and tuition." v 
40 

Subparagraph_88.31 (b)(7) is ^mended 
to read as follows: . o . - 

*(b) ('7)' aid or perpetuate dlscrlmlriiatlon 
aj^alnst any person by providing slginlflcant 
assistance to any ^agency, organization, or 
j)erflon which discriminates on the basis of 
sex in providing any aid, "beneflt *or service 
ta students or employees; ' ^ 

Paragraph (c) is redesignated as para- 
graph (d) afid a new p^^agraph (q) is 
inserted to re&d as follows; 

* (c) Assistance administertA hy d rtcipitnt 
educational institution to stud^ at a foreign 
institutioix.^^ recipient educational Institu- 
tion may administer or ifoslst In the admlnis-. 
tratlon of scholar^lps, fellowships, or other 
awards jsstablls^ed by foreign or domestic 
wUls, tcusts, or similar legal instruments, or 
by acts of foreign governments and restrlctud 
to members of one sex, which are designed 
to provide opportunities to study abroad, and 
which are awarded to students w,ho ore al- 
ready matriculating at or who are 'graduates 
of the "recipient Institution; Provided, a re** 
clplent educational InStltutloi^-w^lch admin- 
isters or^sslsto in the administration of such 
Echolarshlps, fellowships, or other awards 
whljh are restricted to members of oris mx 
provides* or otherwise maker available rea-s 
aonable opportunities for similar studies for 
members of the other sex. Such opportunities 
may be derived Trom/elther domestic or 

41 * 

Subparagraph , 06.31 (d) (2> (i) la 
amended by deleting the word "ensure'^ 



The remainder of, the paragraph is 
unchanged.. 

V • '■ • « ■ , ' 

Paragraph 86.34(a) Is redesignated as 
§ 86.34 and is amended further by adding 
six subparagraplis containing language: 

(a) Providing adjustment periods with 
respect to classes and activities in 
physical education; • " 

(b> Allo^g grouping of students in 
i)hysical education classes and i^ctivlties 
by ability; 

dt) Allowing separation of students by 
sex' within physical education classes and 
activities during participation in contact 
sports; * • • , 

(4) Requiring use 0% standards for 
measuring skill or progres9 in iwsical 
education classes which do not adversely 
affect members of one se*; i * * 

(e) Allowing portion? o3f classes in ele- 
mentary and secondary . schools which 
deal exclusively with hun^an sexuality to 
be conducted separately for boys and 
girls; and 

(f) Allowing recipients W offer % 
chon^s or choruses composed of members 
of one sex or predominantly comp'osed 
of members one sex if those, choniaea 
ar^Cased on vocal range or j^uality. 

44 . 

Paragraph 8^.34 (b) is redesignated as 
I 86.35 and i^etitled "Access to schools 
operated by L^.A^." 

■ 45 

Paragraph 86^34 (cX is redesignated as 
86.36 to re^ as follows: 

I SO.dO Vowiseling and uie of appraisal 
and counseling materialt. 

(ft) Counseling. recipient shall not dls- 
criminate against any person on the basis, of 
sex In tha counseling^ of guidance of students 
,.or applicants for admission^ 

(b) Use of appraisal and^counseling mate" 
rials, A recipient which UMt testigg or other 
materii^ for appraising or counseling stu* 
dents shall not use different materials tof 
students on the basis of their set or use 
miiterlals which permit or require different 
treatment' of students on such basis unless 
such different materlala«cover the same occu- 
pations and ihteri^t areas mad^ the use dt 
such different materials Is shown to be essen- 
tial to eliminate selc bias. \Beclplents shall 
derelop and use internal proced\iree for en- 
suring that stich materials do not discrimi- 
nate on the basis of sex. Where the use of a 
counseling test or 'other InstrUn^nt results 
la a substantlaUy dispicoportlonate numbei^ 
of members of one sex in any particular 
course of study or classification, the recipient 
Bhau take such action as is necessary to as- 
sure Itself that such disproportion is not the 
result of discrimination in the Instrument or 
its appUoatipn. 



(c) Disproportion in classes. Where a re- 
cipient fihds I'tht the enrollment , of a par* 
tlciUar'^class cc5it»liuL%..flub|ita^^^ 
portlonate xiumber of Indlvlduidsi of dhe . 
sex, the recipient shall take such acUon as is ' 
necessary to assure itself that such d|ppro«- 
portion is not the result' of djacrlmittation 
op, titiif basllV0f sez^in counseling or appraisal 

. ■ ' ••V 

Paragraph 86.35(a) Is redesignated as' 
5 86.37 and the new section includes four 
paragraphs which include Xjlan^age r 

(a) Generally prohibiting recipients 
from lin^lting eligibility for or providing 
different ^nancial assistance to studenta 
on the basis qf sex or from assisting out- 
side organizations or persons which so 
discriminate in providing assistance, and 
from applying any rules or assisting in 
the application of any rules which treat 
members of one sex differentfy from 
members of the other sex on the basis 
of marital or parental .status; 

(b) Specifically allowUi^i recipients to 
administer or assist in administration 
of s6x-^r^trictlve scholarships, fellow- 
ships or other forms of financ^ial assist- 

« ance established under 'a domestic or 
foreign will, trust, beauest or other simi-' 
lar instn^ent, if the overall adminis- 
tration is nondiscrimiimtory; 

(c) Bequiring the OTovlsions of rea- 
sonable opportunities toVrei[^lv^ athletic 
scholarships or grants- in^id in propor- 
tion to the number of students of each 
sex participating ii\ interschola<W^ or 
intercollegiate athletics, but allowing 
separate financial ^ssistimpe for niem- 
bers of each sex provided- in connection 
with separate atli^etic teams to the ex- 
tent those teams are x>ermitted under 
this regulation. - 

47 

* • ■ . 

, , A new< S 86.38 is added which, is en- 
titled "Employment assistance , to stu- 
dents.". The new section includes twD 
paragraphs: 'Paragraph 86.35(b) Be- 
comes paragraph 86,3tf<a). Paragraph 
86.35(c) Is redesignated as paragraph 
86.38(b)/ 

; . • . 

Section 86.36 Is J:edesignated as 
§ 86.39 and ls< amended lsy adding at the 
end of the 8ectio|i as it appeeured In the 
, proposed regulation the sentence "How- 
ever, any recipient which provides full 
coverage « hefilth service ^ n^ust provide 
gsmecological care." ' - ' 

^ ' 50, 

Paragraph 86.40(b) is amended to in- 
clude five 8ui)paragraphfl containing 
lan^tiAge: 

1. Prohibiting discrlminatioh against 
or exclusion of . pregnant students from 
an ieducatlo:^ program or activity Unless 
Uie student Voluntarily request to p^- 
tlcipate in a separate portion of the pro- 
gram or aotlvite' of the recipient:* 
^ 2. Allowing a recipient to r^uire a 
j^regni^t student to obtsUn a certification 
of a p^flicl«n.tbmt the iitudent ii^hysi- 
cally and emotionally hblt to continue 
jp«rUcl|>fttlon in the n6tiDal education 
program or activity so long as such a 
certiflcfttion in restOjiilred of aU indents 
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X oth«r physical or emotional cOjidl- 
ons; * 

3. Allowing recipients to offer sepa- 
rate instruction for pregnant students 50 
long as admittance to^ueh 4nstruc%n- 

^Is voluntary and provided such instruc- 
tion iSL comparable to that offered tc non^^ 
•pregnant students; 

4. Requiring recipients to treat preg- 
.nancy, childbirth/ false pregnancy, ter-*- 
mination of pregnancy or recovery there- 
from like any other t^mporary'^disabil- 
ity; and " 

5. Whfere a recipient does not main- 
y tain a temporary disability policy for the 

student or .wi\ere a studeht does not 
qualify for leave, the recii}ient muiit treat 
pregnancy, childbirth, false pregnancy, 
* 'termination bt pregnancy or recovery 
therefrom as a. justification for a medi- 



their membership policies by k recent 
amendment to the Statute which was en- 
acted in late 1974. This amendment Is 

reflected, as^ already iioted, in § 86.14 m ^ ^ ^ # ^v, 

which-exempts-sfeial -fratemHies and— year&4romr^he*effcctivedate^of-the^reg^ 



^tion classes at the secondary and post- 
' secondary levels to comply fully with the 
reg^iriatiDn as quickly as possible but to 
be in full compliance no later than three 



sororities, certain named groups such as, 
the Girl Scouts and certain voliptary 
youth service organizations. Other 
gEOups,^ however, such as business and 
professional fraternities and sororities 
and honor societies continue 'to be cov- 
ered* The regulaticii provides th*at if thtf 
recipient furnishes/ the "outside" agency 
or organization with "significant assist- 
ance," tJhie "outside " agency br organiza- 
tion becoines so cb inected with Uie edu- 
qatiorivprogram or activity of the re 



ulation. During such grace periods, while 
the recipient is making any necessary 
adjustments, it must ensiure that physi- 
cal education classes and activities which . 
are separate are comparable for members , 
of each sex. The recipient must be. able 
to demonstrate that it is moving as ex- 
peditiously as possible ^ithin Ihe pre- 
i^cribed time frame toward ellnMnating* 
separate physical education classes. The 
adjustment i^riod permitted at the sec- 
ondary and post-secondary levels is sig- 



cipient that any discriminatory policies 'nificantly longer than' that to be lier- 



6r pratctices for which it is responsible 
become attributable to the recipient. 



cal leave of ab^6nce at tl>e conclusioil of . Thus, such forms of a^sistanop ^ ^^^"^^ 



whi^ the student shall be reinstated to 
tiip status which she held when the leave 
bsgan. i 
* - '51 

Paragraph 86.38(b); "Determination 
of , student interest," and paragraph 
86.93(€) , "Affirmative efforts," of thepro-» 
posed regulation have been' deleted. Se(^r 
tion ^.38 i^ redesignated as § 86.41 and 

^ is fliifther amended to include language: 
(m Prohibiting discrimination by a 
recipient in any interscholastic, inter- 
collegiate, club, or intramural athletic^. 
•(b) Allowing separ^ite teams when 

-those tedm4 are based on competitive 
skill or if they are in contact sports> but 
.requiring that if a team'is "provlded-fpr 
members of one sex and not for tl^ other 
/in a non-conj^ct sport and athletic, op- 

/ portunities ifit the sex for whom £U tefiun 
is not provided have* previously/ been 
limited, members of that sex be allowed 
td try-out for the^eam offered. (Contact 
sport|^ard;deflne9?for the purpose of the 
regulation.) ; 

(c) Delineating: some of the lactgrs 
which will be considered in aijsessing 
whether a recipient has provided "equal 
opportunity in the area of athletics. , 

(d) Allowing recipients an adjustment 
period during which they must work to 
comply with tkls section as quickly as 
possible but in^o event allowing non- 
compliance to continue past one year 
from the effective date of the regulation 
to the case of elementary schools and in 
no case later th£tn three years from the 
effective date of the Regulation In the 



sponsors, facilities, administrative sl^ff, 
etc.. may be significaiii enough to create 
the nexus; and to reiraer the organiza- 
tion sul)ject to the regulation. Such de» 
terminations will turn "^n the facts and 
circumistaiices of specific situations. 

Section 86.31(c) provides that!; where 
^a sex-restricted scholiarship. fellowship, 
or otlifet such award established by a? 
foreign will, trust or similar legal instru- 
ment but ad^hiistered by a recipient separation 'tjf studi«nfe by sex witl)in 



raitt^ at the elem^nt^ry level bee aiise of 
the existence of wide skill differentials ' 
attributable to the tradinonally lower 
levels of training avail^le to girls. in 
many schools. • / 
56^ 

' Subparagraph 86.^4 (b)- provides that 
ability grouping ih physical education 
classes is pennissible provided^ that the 
composition of t^e groups* is determined 
objectively with „ regard to individual 
plerf ormance rathei than on the basis 
of .se3^. Subparagraph 86.3^4(0) allows 



constitutes a benefit to a student aXreadp 
matriculating at the recipient institution 
(e:g, the Rhodes Scholarship and. the 
Clare Fellowship which isrovides oppor- 
tunities for male studefits at domestic 
institutions - to study abroad), the 
scholatship, fellowship or award may not 
be administered by the recipient unless 
the recipient administers^ provides* or 
otherwise makes available, reasonable 
opportimities'for similar studie^for stu- 
dehts of the other sex. iSuch benefits may 
be derived .from either domestic or f or- 
, elgn sourcQp. 

54 : . 

The language in subparagraph 86l32 
Cc) (2) has been change^ in response to 
numerous commeiits which Indicated 
concern that institutions which list. Or^ 



physical educatiorudasses during com- 
petition in wrestUng, boxing, ice hockey, 
football, basketball and other sports the 
purpose or major activity of which in- 
volves bodily contact. Subparagraph 
86.34(d)I, requiring the use of standards 
for measuring skill or progress in physir 
cal. education which * do not impaqt ad- 
versely on members of one sfex, ii^ in- . 
tended to eliminate a problem raised by 
many comments that, where a goalvori- 
ented standard is used to assess skill* or 
progress, women will almost invariably 
score lower than men. For example, if 
progress is measured by determining , 
whether an individual can perform^ 
twenty-five push-ups, the standard m£^ 
be virtually out-of-reach for many mo»e 
tnaii iiiijutuuoiis wiiiuii .Kit.ua:^ womcn than meh because of the differ- 
approve off-campus .housing would' be ence in strength between average p^r- 
requlred to conduct on-site reviews of sons c^f each sex. Accordingly. Pf, SS"' 
icyuiic _ . "propriate standard might be an individ- 

ual progress chart based oji the nxmiber 



that housing which Would result in a 
high cost to j^he institution and thereby 
militate against its continuing to aid 
students in findipg off-campus housing. 
Under the regulg^tibh; on-site reviews, 
while^permissible, tJ?ed hot be made as - 



of push-ups which might be expected of 
that Individual. 

57 - 

Subparagraph 86.34(e) wfilch allbws " 



schools. 
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; i new § 86.42 is added concerning 
ciirriculum. » 

Analysis 

Several of tihe .changessmade in Sub 



institution, must ta,)^ reasonable steps 
to assure itself that off-campus housing 
is comp^abW with r^]pect to quality, 
quantity, and.cc^t for members of each 
sex, given the pit^portiott of individuals' 
of each sex seeking^^uch housing. 

The changes in $ 86.34 are also sub- 



case >.of secondary and post-secondary a routfti^ maj;tet by?institutiQns, but the separate sessions in sex education for 

. ....... ^ 1. w « o elementary and 

• secondary school level was published 
on July 12, 1974. as a clarification of 
the proposed regulation ♦ published in 
June (39 PR 25667V. The flnW language 
has been slightly modified ln\response 
to comments Indicating that theSoriginal 
language puU4shed on J\X\y 12, ^^ich 
referred ge<iera.lly to ''sessions involving 
sex eduMition" was soiriewhat vague. 
The present language more precisely 
identifies the material which may be 
\aught separately as that dealing "ex- 
.Clusively; with human sexuajity." It 
should be stressed, of cotirse^ that neither 
the proposed regulation nor these final 
provisions require schools to off^r sex 
education classes. Rather, the regula- 
tion specifically allows partl^ar por- 



part D are substaKtiTe-fti nature.. The ^g^antive. Subparagraph 86.34(a) requires 
language -in subparagraph 86.31 (b) (7.W pjiygical education classes^^ at . the ele- 



lia^ been amended iit response to com- 
ments in order to clarify the Depart- 
.linL^nt's position, when agencies, "^rga- 
• njfzationa or per^on'^not part of the r^- 
ijipient would be subject to the require- 
ments of the regulation. Some of these 
"outside" orgianizations have been ex»- 
empted from title. IX with respect to 



mentary school level to comply fully with 
the regulation, as quickly as possible but 
to be in full compliance no later than 
one year from the effective date of the 
regulation in order to permit schools and 
local education agencies sufficient time 
to jadjust schedules aiid prepare staff. 
It further i^equifes physical educa- 



ERIC 



I?: 




\ 



tions of any sueh classes that a sclwol 
district elects to offer to be offered sep- 
arately to ))oys and girls. 

58 
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Kun*rous\ Comments were-received on 
tJae subject biophysical education both student nnanciai assisi^atice umuc avai*- 
in favor of and opposed .to the posltionu^^^^jg through, wills,, trusts and bequests 



Nximerous' comments were received 
from xjolleges^and imiversities claiming 
that^4iie-pr-Qpos ed ifa ragmph 86,35<aV 
would cause to* "dry-^up" a substantial 
pbrtion ^f funds currently available for 
student financial assistance made avail- 



taken- in the proppsed regulation. Many 
commentators linked their opposition- to 
coeducational physical education toiiheir 
opposition to coeducational sex educa- 
tion classes. Son^e asked for separate 
but equal or compa^table physical educa- 
tion. Others were. t)Pi>osed :to the pro- 
posed relation (iaSthe grounds of safety 
and supervision probl^, and because 
they believed that p^sical difference? 
-between the sexes mandated differential 
•treatment. Anoth^ group ♦ suggested 
that woWn would be discrimfhated 
against by losing in compeUMon and 



which require that award* be ihade to 
members of a specified sex. As a result, 
a new..p^graph 66.37(b) has beeo- 
added KWhich allows recipients to admin- 
ister or assist in the admlnistiraton of 
s<$holarshjips, fellowships, or otheM^an- 
cial assistance programs es|ttljjlished 
pursuant to domestic or foreign wills,* 
trusts; or simUar legal instruments, 
which require that awg^rds be made only 
to members of a-specified sex, provide 
that the ovep^H effect of sucli.adnjltUs^ 
tration or assistance is noi^discrjmlna- 
tory. Thus, the rekulationnoW requires 



mcv^^pea^al. Report 



foreign goverhnjents, *.and ^ paragraph 
86.37(b) has beeff mojijfied accordingly. 

. , ■ ' , e^ r~^^* ~ 

* Subparagraph 86.37(c) (1) 

'recipients fb provide re 
tunities for* atlileticAchdiarsmps or^ 

' grants-in-aid Jor members of each •'sex v 
In pfoportion^tQ theTiiunber of students > 
of each sex jpartlclpatiiig in intet- 
scholastic or iptercoUfegiiate athletics. 



reqiiires^ 
li^oppor-^ 
sciiblarsRlps or 



against oy iosmg m uuiiii^cww^** ^ry, xnxis, uie reguuM^iuii nuw ich^axco # 

receiving lower grades. Finally, some, institutions to a^wardfinancial aid^n the ^ V 



- ' ; ■ 65 ; 

Sat>]^aragrai*L 86.37(c) (2), regains the 
^provision^of paragraph 86.35(dX of the. 
pr&posediS&uldtion allowing sox-restric- 
tive atjiletic scholarships prdylded as • 
part of sex-restrlfetive athletid tea^ to 
the^ ejrtetit the operation of sjjteti teams 
-^i^^ consistOTit with subparagrapli 86,37 
(c)(1) and'the athletics s^tionw the 
regulatk&i (§ 86.41). » 



were opposed^ to any Federal involve 
ment in local school matters. 

A. 

The expanded section on .counseling 
.and use of appraisal and counseling ma- 
terials was included in response «> cQ5?t 



b^is^ of crrterla othef than sex. Once 
those students eligible for financial aid 
have been identified, the financial aid 
office niay award aid from both sex- 
restrictive and non-sexs;restri^ve 
sources. If there are insufficient soxirces 



terials was included in response to coea- of financial aid designated for members 
ments. Thrle amendments to the briglnfii^ ^ iferticidar sex, the institution would* 
language are of particular note^Flrst, required to obtain the fimds from 



whUe the language which appeare^n the 
proposed regulation treated only /use of 
appraisal and counseling'fcaterial^, para- 
gi-aph 86.36(a) of the ffi^al regulation 
prohibits discriminatory^^ couns^g 
liself. Second paragraph f 6.36(b) which 
Incorporates some of *he ■ proposed 
language on materials also includes sev- 
eral further concepts. It allows use of 
different coimseling materials based. On 
sex U use of such materials i5 shown to be 
essential in eliminating sex bias. Recip- 
ients are required to use internal proce- 
" dures for ensuring that their counseling 
materials are free from sex' bias; and 
finally, where use^of a particular test or 
Instrument r^sultsXin a classification 
which is substantia disproportionate 
in sexual compositfon, the recipient must 
take whatever action is necessary, to as- 
-sure itself that the disproportionate fclas- 
siflcation is not the result^f a sex-biased 
test or of discriminatory administration 
of an ^unbiased test. Third, para^aph 
86 36(c) requires that where a rec%)ient 
educational institution finds that the 
composition of a class is. disproportion- 
ately male or female, it must take steps 

to assureMtself that the disproportion > to give awards i^t that point, 
not the result of , sex-biased counseling provision included in the 

or the use of discriminatory counseling — «var«r^f^Tl, 

. or appraisal materials. » * 



required „ 

other sources or to award less assistance 
from the sex-restrictive sources, 

62 

For example, if fifty students are se- 
lected by a imiversity to receive financial 
assistance, the " students should be 
ranked in the orcier in' which >they are 
to receive awards. If award is ba^d on 
need, those most in need are placed at 
the top of the list; if award is b^sM on 
academic excellence, those with the 
higher ac^en;iic averages are placed: at 
the top of the list. The list should Ihea 
be given to the financial aid office which 
may match the students to the scholar-^ 
ships aid. other al^ avalla^>le, whetheri 
sex-restrictive or not. However, if after 
the first twenty students have been 
matched with fimds, the financial aid 
office runs out. of non-restrictive funds 
and is left with only funds designated 
Jtor men, these funds must be awarded 
without regard tp sex and not solely to 
men imless only men are left on the 
Ust. If both men and women remain on 
ttie list, the university must locate addi- 
tional fimding for the women or^ cease 



60 ^ 

New - § 86.37 concerning financial 
assistance to students has also been ex^ 
panded aver its fearlier version as T 86,35 
of the proposed regulation. The protiosed 
regulation prohibited recipients from 
giving different ferpes of financial 
assistance or different amoimts of any 
form of BUOh assistance on the basis of 
sex. The present provijsipns remain un- 
changed with respect tji this requirement. 



^ pro- 
posed regulation exempting sex-rf- 
stricted scholarships, fellowships, and 
other financial assistance programs 
established under foreign y^ills, trusts or 
similar legal instruments, has* been re- 
moved. Where such scholariships, fd-y 
lowships, and fijmnclal aid ar© adminis- 
tered by the recipient and constitute 
assistance to a student enabling him or 
her to matriculate at t%e recipient <n- 
siitution,^ttie7 may b6 treated like simi- 
lar forms of financial OBsistance estab- 
lished imder domestic wilia» trusts, and 
similar legal instruments or by acta ot 



Section 86.38 requires, as did its pre?i- 
ecessor section, that assistance in mak- 
ing outside Employment available to 
students, and thg-t employment of stu- 
* depts by a irecipient mx^t be imdertaken 
in a nondiscriminatory "maniier. 

* - 67 _ . 

Section., 86.39, in addition to incor- ' 
porating §86.36 of the proposed regula- 
tion, requires ihat if fuU coverage health 
service is offered by recipients it must 
include Eynecbloglcal care. This trequirer 
ment should not be interpreted as* re- 
quiring -the^ recipient, to employ a 
specialist physician. Rather, it is the 
Department's intent to require only that 
' basic services' in' the gynecological field 
such as routine examinations, tQ^ts and 
treatment be provided where the recip- 
ient has elected to offer full health serv- 
ice cov^ge. Any, limitations on health 
services offered caimot be based on sex. 

68/ ' ' '\ 

The content of paragraph 86.40 (a> is 
unchanged from the earlier; proposal. 
The changes in paragraph 86.40(h) sum- 
marized above continue to require that 
pregnancy, childbirth,, false pregnancy, 
itermlnation of pregnancy or recovery; 
therefrom be treated like any other tem- 
)Orary disability. In response to many 
soiimients, the regulation now provides 
n subparagraph 86.4a(bX(2) that, a re- 
feient may require a student who is or* 
[as recently Ifeen pregnant to obtain a 
Kstbr's certificate-^ as to her ability to 
firticlpate in the normal education pfo- 
fam or act^yi^ so long as such a certifi- 
cate is required, of all students for otl^er 
pmrsical or -emotional conditions. Sub- 
paragraph. 86.40(b)/ 3) now allows a 
recipient to operate a 'portion of its 
program or activity separately for preg- 
naat stjudents. However, it prohibits 
ii thdatory assignment of , fitudcnts' to 
siJSh classes or schools **and the Instruc- 
tional programi offered, separately must 
be vcomparable to that offered to llon- 
pregnant students* 
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/' section 86.41, the athletics section of 
Ithe regulation, has been chai^gfd to m^et* 
some of the problems raised by the 
commeAts. Many comments^ received 
during the comment period- indicate some ' 
confusion as* to/ whether intramural' 
programs are covered by this section. 
Since, the intent Nis Jo cover intramurals, 
the^ phrasp * "intersaholasWfc, intercolle- 
giate, club or 'intramural athletics" has. 
befn substituted for the term "athletic, 
programs" appearing in th^ first sen- . 
tfence of paragi'aph 86.38 (a-) of the pro- 
posed regulation. \ 

. : 70 

Paragraph 86.41 (a) provides that ath-^ 
letics mus^ be operatigd without discrimi- 
natioii on the basis of sex. The De* . 
pautm^nt "(continues to take the position ^ 
that athle^tics constitute- -an integral .part ^ 
of the educational processes of schools 
^nd coli^ges ajid,. sueh^^r^-fii^illy-tsub^- 
ject to the requirements of title IX 
even in the absence of* Federal Xunds 
going directly , to athletics. Except for. 
certain specific exemptions not . directly 
pertinent to athletics; paragraph 901 (=a) 
of title IX is virtually identical to para- 
Vaph 66l(a> of*ttitle,VI of the bivil 
Rights' Act.^f 1964. Since the la'nguage 
of title IX so closely parallels that of 
^ title VI, in the absence of specific Coii- 
gressional indications to the • contrary, 
the Department has basically interpreted 
title IX consistently with interpretations ' 
ot title VI in similar areas. JJnder title^ 
VI, ^he courts have consistently consid- 
ered athletics sponsored by educational ^ 
institutions* to be an integral part of 

♦ that institution's ed^cati9n program or 
activity and, consequently, covered by 
title YI- See, for example, Sioann y. 
Charlotte-Mecklenburg Board of Educa- 
tion, 402 U.S. 1, 18 (1971) and 'C/nited 
States V. Jefferson County Board of Kd- 
•ttca{i07i;37^F.2d 836. 891 (5th Cir. 1966> , 

.. affirmed en banc, 380 F.2d 3&5 (5th Cir. 
;i967) cert, deinied sub novu- United 
'states V. Caddo Parish Board of Edu- 
cation 389 U.S. 840 (1967 >. 

it'- ■ , ' 
Similarly, in tiases wherein plaintiffs 
have challenged state and - local rules 

' prohibiting'corlipetition between men and 
women in high school athletics as being 
a violation of the equal protection clause 
oi the Fourteenth Amendment, inter- 
scholastic Sports have been specifically 
recognized as part of the education proc- 
ess. Br&iiden. v^' independent Schxiol Dis- 

: trict 742, 477 R2d '1292. 1297-1299 (8th 

^ Cir. 1973) \ .Bucha w. Itlinois High School 
Association, 351 F. Supp. 69, 74 (M.D. 111. 
1972),; cf. Hass. v.. South Bend Commu- 
nity School Corporation, 289 ME. 2d 495, 

. 499 (S, Ct. ind. 197^) and Reed v. Ne- 
braska School Activities Association, 341 

* F[. Supp 258, 262 (D. «Neb. 1972). 

■:^ ■ . ■ ,12 
* 

In addition, § 844 of the Education 
Amendments^ of 1974- (Pute^L. 93-380) 
.compels the Department to "CPlrepare 
and publish ♦ ♦ ♦ proposed regulations 



imt>lenlenting ihe provisions 'of . title\ IX 
of the Education Amiendments of 
1972^ * * which shg^ll include ^ith re- 
spect t0 interdollegiate athletic activities 
req,s6nable provisions consi derin g^ the'iia- ^ 
ture of particular sports." Thus, in light . 
of the* case law ^nder title Vl and the 
Fourteenth AnEien^ment, and the Cdn- 
.gressionafmandate 'to aover intercollegp- 
ate» athletics an § 844 of.Pub»XL^^3-38Q, 
the Department believes thalTcbverage 
,of athletics is mandated by Title IX'and 
that such coverage must be refiiectedMn 
ithe regulation. ■ -^^ .. ' • . 

. .. ^ ■ ^ " v ^ ' 

A substantial number of comments was 
ireeieivea by the Department on the vari- 
ous 'iss*ues raised concerning the athletic 
provisions of the proposed regulation. 
JSrumeroUs conjments were received favor^ 
ing a pmposal submitted by th^National 
collegiate Athletic AssociaticJirthat the 
revenues earned by revenue-producing 
itit^eolle^iate sports ha exempted from 
ddyerage' under this regulation. Other 
comment?; ,were submitted against this 
proposal. . ... 
• ^: • ••74 . . > . 

•The NCAA proposal was not adopted. 
There is.no basis ruhd^r the statute for 
exempUng .^h sports b/ their»revenues 
from coverage of title IX. An Eunendment 
to ' the ' Education Amendments of 1974 
was introduced by Senator . John Tower * 
on the floor of the Senate specifically 
exempting from title" IX revenue from 
reveniae-producing intercollegiate - ath-„ 
. letics: 120 Cong. Rec. SL 8488 (daily ed. 
May 20, 1974) . The '*Tower Amet^dnttot" 
, was deleted by the conference committee 
and , was, in effect, replaced by; the so- 
ealled *'JaVits Amerfdment" which he - 
eame J 844 of Pub. L. 93-38J0 mandating 
that the Department publish, proposed 
title .IX regulations Avhch would include 
''reasonable provisOns:' covering inter- 
colJiPgiate athlelics. 

. ■ , . 75 *. , 

In response to the comments, while 
paragi^aph 86,41 (a) remains* substan- 
tively, the same as its predecessor, the 
remiiincJer of the athletics section has 
been- changed. Paragtaph 86.38(b) of the 
proposed regulation required an annual 
detenninatioh of . student interest by a 
' recapieitt. Tins provision was widely mis-' 
interpreted p.s reauiring institutions to 
take an anntjal poll of the student body 
and to offer all sports in whicft a major- 
ity of the student body expressed interest 
and abolish those in which there is no 
interefst. The Department's intent, how- 
ever, is to require institutions to take 
the interests of both sexes into account 
in determining what sports to^ offer. As 
-^long as there is no discrimination against 
members of . either sex, the institution 
may offer whatever sports it desires. The 
''determination of student interest" pro- 
vision has been removed. A new i>apa- 
graph 86.41(c) (i) requires institutions^ to 
select "sports and levels of competition 
" which effectively accommodate the ih- 
♦"terests and abilities of members of both 
sexes/'^In so doing, an institution should 
consider by a reasonable method it 'deems 
appropriate, the interests- of both sexes* 



Paragraph 86.38(c) of th^ proposed 
regulation required -all 'recipients spon- 
soring |ithletic activities to take certain 
affirmative efforts ^Witlj regard to mem- 
bers of _the sex fdr which athletic oppor- 
tunities have been limited notwithstand- 
ing the lack of -any finding of discrimi- 
nation^ Since such ^a requirement could 
be considered "affirmative" action" and 
was somewhat inconsistent with § 86.3, 
jit has been deleted, Howfever, **affirma- 
tive effprts" may still be required pur- 
suant to paragraph 8^.3 (a) or may be 
undertaken on a -voluntary basis pur- 
suant to paragraph 86.3(b) . Paragraph 
86i41<b) permits separate teams for 
members of each sex where selection for^., 
the team is based on competitive skill or 
the activity involved is a contact sport. 
If, howevel^ a team in a hon-cohtact 
sport, the membership of which is basfed 
on skill •^is offered foV members of one 
sex and-riot for members of the other sex,^ 
and athletic opportunities ^for the sex^ 
for^wtiom no team is available have pre- 
viously been, limited, individuals of that 
sex niust be allowed to compete for the 
teaAi offered. For* example, if teilnis is 
offered for men and not for women and 
a* woman wishes. to play on the tennis 
team, if women's, sports have prq^viously 
been limited at the institution i|i ques- 
tion, that woman ^may compete for a 
place.on the ''men's" team. However, this 
proSagion does not alter^^the responsibility/ 
-which a recipient has under § 86.41(c) 
with regard to the provision of equal op- 
portunity. Under § 86.41(c) (i), recipients 
are required-to select "sports and levels 
of competitio^i which effectively a^comp- ^ 
date the interests and abilities of mem- 
bers of both sexes." Thus, an institution 
would J)e required to provide separate 
teams for men and women in situatioha 
' where the provision of "only one team 
would not "accommodate the interests 
and abilities-of members of bo*h,sexes/' 
iThis provision, of course, aK5tte&Tyl;iether 
' : sports are contact oi^^nontfcontact. As in • 
the section on physical education,^ con- 
''Tiact sport is defined by using some ex- 
amples' and leaving the^statys of other 
^spttt^ to be determined, on the basis of 
"whether their purpose or major Activity 
involves bodily contact. 

■;- '■' ^76 . ./ 

Paragraph 8jS.41(c) retains the\sub- 
staiice of paragraph 86.38(d) 'of the tiro- 
posed regulation but ha^ been expanded 
to pro\adeTnore gtddance on what factors 
the Department^; considers integral ta 
providing equar opportunities in athlet-- 
ics. A Ust Jias been provided foic the 
guidance of recipients of items which 
Vwiirbe considered by the Office for Civil 
' Rights in evaluating a recipient's inter- 
schol^stic, intercollegiate, club or intra-^ 
mural athletics to determine if equal op- 
portunity 'is avMlable. These items wiU 
be considered .'Whether or not a recipient 
sponsors s^parkte teams, since inequality 
of opportunity may exist ieven^ where 
women parUeipate on the same* teams 
with men. The ehtuneratioh of items is 
' not intended as a limitation on the'items 
•which the /Department may deem .per- 
tinent for cpnsideratiln durincf a par- 
' ticular cpmpliance investigaticin or re- 
view. 
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As provided in We proposed regulation, 
• the Department will ijot consider, as a 
per se failure to provide equal oppbrtu- 
— nity, imequal ag{^egate expenditures for 
members of each] sex or unequal expendl- 
' tures for male and female teams if such 
' separate teams ^re offered or sponsored. 
CHearly, it is possible- f<&r equality of op^ 
POrtunity to, bej provided Tfeith<^t exact 
equality of expenditure. However, any 
'failure to provide necessary tunds for 
women's teams may be . cohsidere4 by 
the Department in assessing equality of 
. opportunity for pnteaibefs of each sex. 

:^inally, paragraph 86.41(d) has beefi 
added to provide a period of tim^'^milar 
to that allowed in the area of physical 
education for recipients to adjust their 
' athletics offerings to comply with the 
reqidrements, of the regulation. The De- 
partment will construe this section as 
requiring recipionts to comply before the 
end of the adjustment peribd wherever 
possible. * . 

; 79 
wThe last substantive changS in Sub- 
part* D is the addition pf specific exemp- 
tion of 'textbooks and qurricular mate- 
rials from the scofcie of the regulation. 

*fhe new section explicitly states the De-^ ^ 

partment's positi/n that title IX does not en^Ioyaes, or has in the post^so discrimi 

' - reach the use of textbooks and ciu-ricular " -.^-^n * *«->v.v..^o ^ 

- " materials on the basis of their portrayals 
of Individuals in a stereotypic manner 
or on th^ basis that .tliey otherwise pro- 
ject discirimination against persons on, 
accdum of. their gex.* As stated in thf 
preamble to .the proposed regulation, the 
Department recognizes thaA sex stereo- 
typingiin textbooks and ciJmcular mate- 
rials is a serious matter. :1S[owever, the 
impositioii of restrictions in this area 
would inevitably limit communication 
and would thrust the Departpient into 
the role oif FedeVal c 
evidence in the legMB.tive|||ist 
the proscription in ^KjEsPfeainst' sex 
discriminationL/shoulP^ei^j^rpr^ as^.ins conditions, 
requiring, proiitt^i'ting or,4'fnlifing the use 
0- of any such rh^jjierialv 'i?ormal rules of 
statutory constryCtion require the De- 
partment, wherever po^ible, ^ ^^^^r ^^,5fis 2imeriXiedh^ 
. pret statutory language^in such ^ a wai/ 57^1,^ . (r.) . (d^ aSd (e) and bv substi- 
as to .avoid potentfal conflicts with the 



Subpart E — C%anges 

V ^ ^ > ■ - / 

" i3ecti6ns%^l$riJirougli 66.51 are re- 
designated as §§86.51 through -86.61V 
Subparagraph 86.51<a^(4) is -added pro- 
viding as follows: 

A recli^lent shall not grant preferences tx> 
appXlcants for employment on the basis of 
attendance at any edxicatibnal Institution or 
entity which admits sfe students only or pre- " 
dominantly members of <>ne sex. If the glv-.' 
ing of such a preference has the effept of 
discriminating on the basis of sex In^vlolatlon, 
. of this Part. 

82 , , - . • . 

SubparagraPh^^fi^SKb) (Sfis amended - 
to add after the ^S?d "termination" the 
worHs "application of nepotism policies." 
Subparagraph 86.51(b). (6*) is amentfed 
to delete thfe words /'pregnancy leave" 
an^ to substitute therefor, the words 
"leave for^. pregnancy, childbirth, false 
pregnancy, terminaj&tbn of pregnancy." 

. ■ ■ ; 783^' ^ . . 

Section 86.53 is/ ameddeH by deltong 
§ 8^6!53ta) and substituting the following: 

(a) Nondiscfiminatory recruitment and 
hiring. A recipient shall not discriminate on 
the basis of sex in the recruitment and hiring 
of employees. "Wfhere a recipient has b eon 
foxind to be presently discriminating on th© 
biisls of sex In pie recruitment ' or hiring of 
ues, or has In the past so dlscrlmi-^ 
naled, the recipient "shall recrUlt members of 
' the s^ .sp'.dlscrlmlnated against so as to ov^r- 
•como the effects of sxich past or present 
dlsciMmlnatibn.^ 



» Section 86.54 is amen^d by .deleting 
paragraphs 86.44 (b) and^c) as thejr ap^ 
pearad in the proposed regulation and by 
substituting a new paragraph '86.54(b) to 
read: . > 

. (b) Bjpsults in the payment of wages to 
em^loyAs of one sex &t a i^te less th^ that 
paid ta employees of the opposite sex for 
sor. There is no ^©i^ual work 6n job's the. performance of which 
Jbiv^SilfStory ■ that requires equal skill, effort, &nd responsibility, 
and wj:ilch are performed under similar work- 

85 ^ 

Parairraph 86.55(c) is amended by de- 
leting the words ijoperate to." Section 



ConSttitution. Accordingly,'' the 'Depart- 
ment has construed title IX as notTreach- 

' ing textbooks and currieular materials 
qn the ground- that to follow another 

interpretation might place the Depart- 
jhent in' a position of limiting fi-ee ex- 
pression |in yi((4gition of theFXrst Amen(|" 
ment. i 

^ 80 
The Department received a pumbe/ of 
comments as well as one i>etitionyBon- 
ceming. discrimination in textbbdp and 
' currieular .materials. The comir^nts in 

„ favor of including coverage pfTs^tbooks 
^d currictalar materials* canwr from na-^ 
tional organizations, severaf college or 
university^ presidents or chancellors,^ 
several local school superintenrfiBnts, 
several local organizations and interest 
groups, and a number of Individuals. 
Comments .opposing coverage were also 
submitied. 



86.57 Xb) , (c) , (d) iand (e) and by substi- 
tuting therefor languagfe: 

(1) Prohibiting discrimination In em- 
ployment oA the basis of pregnancy, 
childbirth, ialse pregnancy, termination 
of pregnancy, or recovery therefrom. 

(2) Requiring treatment of preghancy, 
childbirth; false pregnancy, termination 
of pregnancy, and recovery theretrom; 
to be treated as any othier temporary dis- 
ability for the purposes of leave, seniority 
and. other benefits or services^ 

(3) Requiring, where a recipient does 
not maintain a leave policy or where arl 
employee does not qualify for leave under 
such a policy because of inadequate lon- 
gevity on the job, that, tlie recipient shatl 
treat an employee's pregnancy, child-* 
birth, false cPregnancy, terininati6n of 
pregnancy, and recovery therefrom, as a ' 
justification for reasonable leave without 
pay -with guaranteed reinstatement upon 
her return. . _ 



Section 86.60 is amended by deletmg 

^jhe-ten^r^." ■-r-:^-—' — : 

_ >^ — . Analysis . ^ 

Before discussing the substantive * 
changes in Subpart E, one explanation is ; 
needed regarding a sectiop that was not 
changed. Subpart E generally f ollows the 
Sex Discrimination Guidelines (29 CFR 
Part 1604) of the Equal EmpV>yaipnt pp- 
portimily Commission (EEOC) anti the 
'regulations of thfe Office of Federal Con- 
tract Compliance <OFCC) , United- States 
Department x^i Labor (41' CFR Part .60) . 
The EECX: administers title^ VII of ttie 
Ciyil Rights Act'of ^964; which prohibits 
employment discrimination, ' and.^he 
OFCC is responsible for the coordination 
and Implementation of Executive Order 
11246, as amend^, which prohibits em- - 
pk)yment discrimination by Federal eon- . 
tractors. HEW is responsijjle for admin- 
istration, pursuant to the OFCC regtUa- 
tions, of the Executive Order as to Fed- 
eral contractors who are educational in- 
stitutions. Virtually all recipients subjecl , 
to this Part 86 are also, subject to title * f 
VII;and many are alsi'subject to the Ex- 
ecutive, ^rder. Except in the ? area of - 
fringe benefits, where Subpart E of the 
title rx regulation differs from the titie 
vn jSex EWscrimination Guidelines of the 
EEOC, an employer who complies with 
the title IX reguiatioyi will generally be. 
complying both with title .vn and the 
Executive Order. It should be empha- 
sized, however, that nothing In the title 
IX regulation alters any responsibilities 
that an employer may have -under the 
Execuftve Order or title. Vlt. Paragraphs 
^ 86.3(b) and'86.6Ca) of Subpart A have 
been modified to accentuate this point. 

- 58 ' ^ 

Accordingly, subparagraphs 86.^6 (b) 
(2) of Subpart E reniains the same as 
subparagraph 86.46(b) (2) as it appeared 
in the proposed regulation and continues . 
to follow the Executive Order regula- • 
tions in requiring that fringe benefit . 
plans provide eitl\er-for equal periodic 
benefits to members of each ^x oi* equal 
c5ntributiohs by the employer for mem- 
bers of each sex <§ 86.39 imposes identi- 
cal- requirements for student' benefit 
plans). The tittf VII Sex Discrimination 
Guidelines of the EEOC Siflfer In .that 
they \ prohibit payment of unequal pe- 
riodic benefits on thq.b^is of sex atid 
predlude employers from justifying un- 
equal periodic' benefits on the basis of 
differences in cost for males* and for fe- ' 
males. While the approach taHeiAin the 
final regulation is felt iw be the most 
reajsonable. at. present, the Secretary rec- 
ognizes the 'heed to move, toward some*. . 
protvision for equality in periodic benefits. 
In -view . of the potential problems associ- 
ated with such a provision and also with 
the;^, present . Inconsistency between tl;ie.- 
EEOC, OFCC and IfEW approaches, the 
President has directed^ that a report be * 
prepared by pctobfer 15 recommending a ^ 
single approach.* 



'ERIC 



Sit I 



11 



" in. the. past so discriminated, it sh'all take* less such adv^l^e notice Is alsa required'' 
siihnaratyranh 'ftfi s^Va^ fi V makrps it i^medial action tp recruit members 'Of of all ofher employees who iiiten^ to ^o ' 
^^^^^tfelS^e^a^^^^ discriminated againit •antll^tUet .on -sickvleave due to. a H^poffery ^disn^^ 

Hm^l^rvT^^ -^ect of suc^ past discriminatipn no ability in cas(6 where advance knowledge ' 

time employ^ees. In the rrre amble fo^the 'Wge^evMs. ' . . ' ^ . . of «ie absennp makes such noticA bossI- 



'86.54'(a^ (D* 



makes it 



time 

. proposed regulatiori.it was** stated that 
the* section cdncerning fringe benefits 
(now §.86.56)' would be ^nt^e^preted as. 
foUows: It would require that wh6re an 

• institutibn's • female permanent em- 
ployees are disproportionately part-time 
or its * permanent :^rt- time employees' 

. are disproportionately female, and the 

» institution does ndt^jDrovide; its perjna- 
iient*part-time employees fringe benefits 
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of l^e absence makes such notic# possi- 
ble.' • • ' 

• ^ % * '95 



^Paragraph 86.60 (a> prolubits pre-em- 
ployment inquiries^, as to an applicant's 
maptal status since such Inquiries are^ 
frequently thB Refund at'ion for discrimin^ 
tion against fiiarried women. Subpara- 
graph 86.21 Co.) (f) in Subpart C contain^" 



In response to the pu9lic, comments, 
the language of paragraph '8^.54 (b) has 
been* simplifies over the lang^i^e ap- 
pearing, iif the proposed reg\ilation to 
prohibit a recipient from enforcing any" 
policy or^ practice which results in the 

payment of wages to metnj)ers of one sex , ^ . . 

^ r-^. . af a rate less than that petixi to members a similar prohibition with regard to pre- 

'proportionate to those provided full time W^tfte other sejtf^fOr equal work on jobs, admission Jnqyipies. T^bp proposed- reg- 
6mploye%s> the institution demonstrate ^h^jerformance of which requires equal .elation prdscribed inquiri^ intj^ whether 
tltat such a manner of provviing fringe sldllTeTOrt and responsibility, end which • applicant was '|Ms., j^iss or, .Mrs " 

benefits ' does not discrizninartfe on the are performed unde^ ''simijar working 
pSf^is of sex. ^Assuming the absence of conditions.- This makes the title IX r*gu- 
discfiminatory hiring* practices' on^ l^he la'6ion consistent with the wording of the 
part of an employer which channel f e- E^ju^l iPay Act of 4963; Pub. L. 88-38; 29 

U.S.C^ paragraph 206(d), and will ena- 
ble -the Director to r§ly on the case l^w 
established under the Equal T?ay Act to 
interpret and enforce paragraph 86.54 
(b). . 



toiale Job applicants into ^part-time posi- 
tions, it is questionable whether the 
department has the' autfhority tp place 
the burden on .an\wnployel: to demon- 
strate that failure t^'give parifrtiine em- 
^ployees fringe benefits propoi^ibnate to 
'those ^provided to full-time employees, 
under the circumstances stated above is 
not discriminatory,''Si<lbe 'discriminatory, 
Jiirihg practices which channel female 
job applicants into* -part-time jobs are' 
clearly prohijpite^ by subparagraph 36.^ 
5i(.a) (f), and hecause-*of the\questions 
.which may be raised as to the sounijness 
o/ the interpretation giyen to § 66.56 in 



93 

Paragraphs 8'6.57 (b>, (cO and^(d) have 
be^n slightly modified from the earlier, 
version .to rrtake it clear that a recip- 
ient cannot* discriminate on th^ basis 
of pregnancy, childbirth, false priBgnancy, 
termination of pregnancy and recpyery 
ther'&f r6m and that' such conditions and 
^ny , temporatfy- disabilities resulting 
'therefrom must be "treated by. the recip 



the^preapble to the proposed re^^^^^^^ ^^^^^ temporary disability 

the ^peiwtment wiU^ assume tn^ ^jmtial f job-related purposes. ; 



iDurden df demonstrating that a particu- 
lar method of ^)rowdrng fringe ^benefits 
to n^art-time employees is discriminatory. 

90 ^ - p • , 

Subparagraph 86.51(a) i:^) parallels 
paragrap^i 86.^3/ b) wljlch concerns stu- 
dent recruitment. It prohibits recipients 
from granting preferences to employ- 
ment, applicants who are graduates of 
particular institutions, the student bod- 
ies o^ which are exclusively OKpredbmi- 
.nantly of '' one sex, if the effecl of such' 
preferences results In discri'mmatfbn on 
the hasispf sex, ' • 

" V .91 . - . ■ 

- Paragraph 86.43(a) as it 'appeared in 
"the proposed regulation required recip- 
ients who recruit for employment to 
make • comparable effprts " to . recruit 
members of each sex. Paragraph 86.53 



Since undQiv paragraph 86.^0 (b) inquiries 
as fcD the seit of an applicant may be made, 
so long as it is malde of members of both' 
sexes^and is not used to discriminate, the 
inquiry proSfcribed in paragraph 86.60(0-) 
* as to whether an applicant Is *Ms., Miss . 
or JJIrs." has been changed ^to delete the 

.96 - - ' 

* ■ » • 
Finally, § 86.51 permits consideration 
of sex in making employment decisions 
where sex ^s a "bona fide occupational 
qualification." This section is retained iii 
the final regulation* to ma'ke^the titie IX 
regx^ation consistent with pie Sex Dis- 
- crimination Guidelines of the EfiOC and 
with the OPCC regulations impleihenting 
Executive Ord^r 11246.^ This section will 
\, be interdpreted narrowly, consistent with 
interpi'efcatioiis already made urideK title 
VII of th4 Civil Rights Act of 1964 and the 
' ^Executive Order. * 



StJBPART F 



eamgra'ph 86.47'(e) -in the "proposed . ^e. 7 r Interim Procedures . 
regulation- provided that an' employee 



not be requirred to commence leave 
f-efeted to preghancy so long as her physl-^ 
cian certified thatl^he was capable of' 
performing her duties; and th^t she must, 
be allowed to resume work after such a 
le^ve ;rio more than two weeks after her 
Physician certifies that she is capahle 
of 'doing so Qr* in the case of an employee 
who is a teacher, at the beginning of the 
firsrac^demic term^ after suchJcermfica- - 
tion is made. This section has been com- 
pletely .deleted from, the ifinaj regulation 
since it is inconsistent with, paragraph 
•86.5^ (b) which requires that all. condi- 
tions related tp pregnancy be treated, as 
disabilities for job-related purposes. If a 
recipient requires that any employees 
^ ^suffering from a temporary disability be 
(a) pfnhe final reg^ation no longer ^ require:d to obtain a physician'^ certifi 



re.quires comparable efforts, but provides 
that a recipient shall not discriminate 
» on the 'basis' of sex in the recruitment 
and hiring of employees. This change 
re^'ognizes that, under, some circum-, 
stances,, an employer may expend.greater 
Efforts to recruit ' members of one sex 
without discriminating aga'inst members 



cation that they fi,re capable of continued 
wor}c, then itmay'also require such cer- 
tification from pregnant*employees. If 



. For the purposes of impletmentlng this Part 
during the period^ between its effective date 
and the filial issuance liy the Department of 
.a consoUd3'tfd procedural regulation appli- 
cablo to title IX *nd other civil rights *u- . 
thorlties administered by the DepArtment, 
tho procedural provisions applicable to title 
VI of the Civil Rights Act of 1964 are hereby 
adapted and- incorporated herein by refer- 
ence. Thes6*^ procedures may bfe fottad at 46 
CFB §§ 80-6--80-11 and 4^ OFB Part 81; 

The Secretary hlbsnchosen- to adopt the 
/title VI . procedures f ojr use during the 
interim period between ihe effective dUte 
of this regulation and effectiveness of the 
^:5nal consolidated procedural regulation 
to simpiify.enforcement during; tjiattime 
and to avoid applying a differetit proce'- 
diire for enforcement of requirements 
concerning discriminati:6h based on race, 
color, or national origin from those hased 
on sex. The Department is publishing, 
simultaneously with this final regulation, 



^ recipient requires all employees who * proposed consolidated proce"dUral>reg 

take sick leave for.a temporary. disability ulation which wiU apply to mosC of the 

to return to work, after .such leave two Department's civil rights enforcement 

weeks aftei; a physician certifies that such activities. Comments on th^t prbpOsal are 

employees are capable of returning, then solicited, as provided-in ttie notice of pro- 



of the othe*^. For example; where a school the-^ame procedure must be utilized fon pos6d rulemaking for 45 days, 
district is iQcated close to an all-female pregnant employees. ^However, if none of^ i 



private undergraduate school, the *dis 
trict may have to expend greater efforts 
to recruit male teachers than it will have 
to use to recniit female teachers. How- 
ever, whei'e a recipient is presently dis- 
criminating on the basis of §ex, or has 



these certifications i^ required for other 
temporary disabilities, none may be re- 
» quired dt pregnant emplcl^s. Likewise, 
a recipient may not reqmre ^preghant 
employees to give, advance notice of when 
they imerid to Commence sick leave im- 



QUESTlbNS 

Que^lons .concerning the apphcation 
or interpretation of this regulatio^i should, 
be ^ddress^d to the Regional l^irectors 
of the OflSce for -Civil flights whose 
addresses are as follows: 
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Region I— Mr> Joliii O. Bynoe. BKO : 
General B^Udiiig, 5th Floor, BulfincJi 
Place, Boston, Massiachusetts 0211^ f 

Region n— Mr. Joel Barkan. 26 Fed- 
eral Plaza, Room 3908, New iTork 10007; 

Region ^-tn—Mr. Xtewey XH>dds, Gate- 
way Building. 3535 Market Street, Phila- 
delphia, Pennsylvania 19101. ' ^ 

Region IV— -Mr. WilUam Thomas, 50 
Seventh Street,' N.E., Robin 404, Atlanta, 
Georgia 30323. ' - 
• I^egion V-iMr. Kenneth A. Mines, 309 
W; Jackson Boulevard, lOth^Floor, Ghl-. 
cago. Illihbis 68606. 

' J^egion VI— Ms. borothy D. Stuck. 1 11^ " 
Conknerce Street, Dallas, T4Xas 05202. 

Region vn— Ml*. Taylor'U August,. 12 
Grand Building, 12th and Grand Av.enue. 
Kansas City,. Missouri 64106. * i 

Region Vlil--Mr. Gilbert D. Romah, 
Room 11037 Federal Building, 1961 Stout. 
Stree^fc, Denver. Colorado 80202. 

Region rxvMr. Floyd L: Pierce, 760 
Market Btreet, Room 700, San Francisco, 
Calif driii^ 94102. 

Region X--MS. Marlaina mner, 6101 
Arcade Plaza Building^ .1321 Second . 
Avenue, Seattle, Washington 98101. , 

Dated: Ivlay 27, 1975. 



CASPAR W. Weinberger. 
'.^W ^ • . . Secretary.,. 

Dated: May 27, 1975. , T 

Approved: ^ * 

Gerald R. FoRB, 

Part 96 is added t6 read ^as set fortH 
below: 

p^in- 86— NONDISCRIMINATION ON THB 
•BASIS OF SEX UNDER FEDERALLY AS- 
SISTED EDUCATION PROGRAMS AND 
ACTiVITIES * . / . 

Subpart A^introductloft . 



Subpart D--DI$crimlnatlon on .Jh* Bajis of' Sex 
in Education Programs and Activities Prohibited 

Sec, <i 

86.31 Education programs and aatlvltles. 

86.32 Housing, . 

86.33 Comparable facilities, . . 
86.3<C Access to course offerings-. 

86.35^ Access to schools operated by L.E,a.s, 

86.36 Counseling and use of appraisal and 
Counseling materials. 

86.37 Tlnanclal assistance. . ^ * 

86.38 Employment assistance to students. 

86.39 HeajLtli. and insiiraiice beUHits and 

services. - • * ^ - 

86.40 Marital or parental status.- 
,p6.4U Athletics. - - ' / 
86.42: TextbooKB and currlcular materlaj. 
86.43-86.50. [Beserved}'. ' • 

Subpart E^Discrtmlnation on the Pasis otP Sax in 
Employment In Education Programs and Actlvl- 
" ties Prohibited . 

86,51 . Employment^ . 

86.52' ^Employment crltef 1»^ 

86;53 Becrultmeift. 

^86,54 Compensation. 

86.55 Job classmcatlon' and structure. 

86.56 Fringe benefits. ' 
^6.57 Marital or parental, statys. 

86,^^8 Effect of State or local law other^ 
requirements. • V 

86.59 Advertising. 

86.60 Pre-employment Inquiries. - 
8iS.61 Sex as bbna-flde occupational qlialifl- 

catlon. 1 " ■ 

86.62-86.70 iReservetl], . ?, 



Subpart F-^Proc'edures. 



86.71 Interim procedures. ^ 



§86.1 



Subpart A — Introduction 
Purpose and crFccli*c dale. 



8ec. 

86.1 Purpose and *^ffective date. 

86.2 DeflnltloEis. " J 

86.3 ' Remedial antti?*fflrmatlve action and 

self-evaltlation. * ' - 

86.4 ■ ^surance tequlre^l.. , - ^ 

86.6 Transfers of property, ^ 
80.6 Eflfect of Other requirements. 
,86.7 ' Effect, of employment opportunities. 
86,8 Designation of responsible employee 
and , adojitlon of grievance pror 
cediir«s. » . ^ 

Dlssemlriatlon of policy. • , 

Subpart B-*^owarag<i 

86.11 Application. . „ ^ 

86.12 ^Educational Institutions controlled by 

religious organization^. * 
86 "13 Military and merchant- marine edu- 
catlftUa^ institutions. 

86.14 Memtfefsnlp practices of certaln/^pr- 

gang^atlons. ' 

86.15 Adniisslons. 

€6.18 Educational Institutions eligible fo 

submit transition plans. 
S8.17 Transition plans.- 
j^.l^^^O [Reservedl.- 

SubMrt C-^»crimlnat|on on tfit Ba«l« of Sax 
Adml»ipn Rec^jpitmant PrrtilbRad 

116.21 Admission. . . . 

WSi^ Preference in idmlsislon. 
. 86.23 Recruitment. 
M.24t-^30* IReaerv^edj. f 



The pur pose 'of- this part is to 'effectu- 
ate title' IX of the Educatiojx Amend- 
ments of 1972, . as fended by E'uh. U 
93-568, 88? Stat. 18S5 ' <^xcept sections 
Sl)4 and 906 of .those Amendments) 
"which is designed to eliminate (with, cer- 
tain excepttohs) discrimination on this 
i)Qsi3 of siex in any education progr.am 
or activity receiving Federal financial as.-^ 
sistance, whether or not such program 
or activity is offered or sponsored by an 
educational institution as 'defined ih this 
part. This part is also iritiended to effec- 
tuate section 844 of theV Education 
Amendments of 1974, Pub.- Ji; 93-380,, 88 
Stat. 484. The ^ffecttye dftte of •thls;i)art 
shall be July 21, 1975. ; V 

(Sees, 9Cfl* 9(MJ, Education Amendments ' of 
1972, 86 Stat. 373. 874; ^6 U.S.cri681, 1682, 
amended by. Pub, L. 93-568, 88 Stat. 1855, 
and Sec* 844, Education Amendments of 
' 1974, §8 Stat. 484, Pub. L. 9d-380) 



§ 86.2 Dcfinilions, ' 
AS used in this part, the t6rm — 

(a) "Title JX" means/title IX of the 
Education Amendments of 1972, Pub. ji. 
92-318, as amended by section 3 of Pub. 
li. 93-568, 88 Stat. 1855, except §5 904 
and 906 thereof; 20U.S.C. §§ 1681, 1682, 
1683, 1685, 1686* • - ^ 

(b) "Departmeht** means the Depart- 
mcntof Health, Education, and Welfare, 

* (c) "Secretary*' means the Secretary 
of Health, Education, andr Welfare/ ^ 
<d) "Direcior^ means the Director of 
tiie Oflice for Ciyil Ijlghts of th* pepart- 
ment, • r*- '. 
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(e) "Reviewing Authority** va^ms that^ 
component of the Departmejat delegated, 
authority by the Secretary? to appdint, 
and to review the decisions of , adminis- 
trative l^w judges in cases arising undeir 
this Part. - . 

(f) "Adrninistrati'mlaiD juage*'-mQms 
a person appointed by the re^iewing\au- 
thority to preside oyer a hearing held 
under this Part. ' 

. (g) "Federal financial assistance" 
mcaiis any of the ^f ollQWing,^ when au- 
thqnzed or -jxtended under a law ad- ■ 
Tiifiiistered by tiie Department; 

lil) A grant or loan of Federal jjnan- 
cial assistance, including funds made 
a^ijablefor: 

/[ (i) The acquisition, construction, ren- 
•dvation, .restoration, 4nc repair of a 
building or facility or 'atiy, portion 
thereof; and ' . '< 

(ii)* • Scholarshlps.^lcJ^ns,^ \ &^ 
wages or other furids^^tende^^ any 
entity for , payment to or on bemalf of 
students admitted to that entityf or ex- 
tended directly to such students f or payrw. 
ment to that entity. * \ . 

(2) A grantlof Federal real or personal 
ptopetty or any interest therein, in-" 
eluding surplus property, and the pro- • 
ceeds «f the sale or transfer of such 
property, if the Federal share of the fait 
market value of tlie property is not, upon 
such sale or transfer, prop^ly accounted 
for to the Federal Goverhment. / 

(3) Provision of thie seUvices of Fed- 
eral personnel. 

J4) ; Sale or lease of Federal property 
oif any interest, therein at"homiilal con-^ 
slderation, or at con^deration reduced 
for the purpose.of assisting th^ recipient 
or in recognitio^i of public interest to be 
sqjpved thereby, or permissiijh to use Fed- 
eral property tr any interest * therein 
without consideration. ' - 

<5) -toy othenj'contract^ agreement, or 
arrangement Which ha^. as one of its 
Plirpbs^s the provision of assi$tance. to 
any education program or activity, ex- 
cept a contract of insurance or guaranty. 

ihJ "Redipient" means ahy Stiate or 
political subdivision thereof , or any in- 
strumiStality of .a State or politics^l sutf- 
division- thereof, any public or private 
. agency, >4nstitution, or organization, or 
' other entity; or any person, to whom 
Federal, financlial assistance is extended 
directlylor through another recipient and 
which operalites an education program or 
activity which r^fbeives or benefits from 
such assistance, ihcluding any sybunit, 
successor, assignee, or transferee thereqf. 

(i) "Applicant** means ;one^ who sub- 
mits an application, retiuest, or plan re- 
quifed to be approved by a Department 
official, or by a^^Ujiafft, as a condition 
to becoming a r^Jptient, 

(j)' "Education^ institution** means a 
local educational agency (L.EJV ) as de- 
fined by section 801<f )- of the Elemen- 
tary and Secondary Education Act of 
1965 (20^XJ.S.C. 881), a preschool, a pri- 
vate 'elementary or secondary school, or 
an applicant or^ecipient of the^type de- 
fined by paragraph (k) . (1) , (m) . or (n) 
of this seCtio^. 



(k) *'l7tstitution of graduate higher^ 
education** means an institution; which:"' 

(1) QfTers academic study beyond the^ 
b'aehelar of arts or baphelor of science* 
degree, .whether or not leai^in^ to a cer- 
tificate pf atiy hi^ghfeV degree in 'the lib^rj^l y 
arts and sciences; or - ' \' 

(2) Awards any decree _in a lirofes- ""^ 
siohal field beyond the fi^st professional 
degree (regardlj^ss of whetfier the first 
professional hegree in such, field is 
dwarded by an institution of undeigrad- 
uateVhigher education or pi*ofessional ^ 
educjtlion) I or 

(3) Awards* no degree aftd offers no^ 
further acadqmic-study, but operates or- 
dinarily* for the purpose of facilitating 
research by persons, who have received 
the highest graduate degree in any field 
of study. - » 

(1) "Institution . of undergradiiate 
higher education*' means: '\ , 
' (1) An institution offering at lieast two 
but 'less than four years of college level 
stmy beyond thd high school level, lead- 
ing to a diploma or an associate degree, 
or wholly or principally creditable toward 
a baccalaureate degree: or 

(2) . An ihstitution offering acac^emic 
study leading to a baccalaureate degree; 
or ^ A. 

(3) An agency or body which certifies 
credentials or offers degrees, but whl^h 
may br may not offer academic study. 

> 4m) "Institution of professional edu- 
cation*' iiheaxis an institution (except any 
institution of undergraduate higher edu- 
cation) which offers a program of aca- 
demic study that leads to a first' proffes-* 
siotiai degree in a field for which there 
is a-, national specialized accrediting 
agency recognized by the United ^States 
Commissioner of Education. * 

• (ni* "Institution of vocational educa- 
tion" means a school or institution (ex-, 
cept an ''institution of professional or 
graduate or undergraduatejiighei^^du^ 
cation) which l^^is-asTtS'Snmary purpo 
preparation of 'stude«ts to pursue-a tech- 
lucal, skilled, or semi§kiUed occupation 
or trade, or to pursue study in a techni- 
car field, .whether or not the school or 
'institution offers certificates, diplomas., 
or degrees and whether or not it. offers 
fulltime study. a 

(o)* "Administratively, separate unit" 
means a school, department 9T college of 
, an educational institution (other than a 
local educational agency) admission to 
which is independent* of admission to. 
any other component of such institution. 

(p) "Admission'* means selection, for 
paP^-time, full-time, special, associate, 
transfer, exchange, or any other enroU- 
meht, memfcer^p, or matriculatiofi in 
or at an education program ijr activity 
operated Iby a :|j5jelpient. . " ' ^ 

(q) ''S«ude.n<;" means a person who 
has gained admission. ^ -'".^ 
(r) *'Tramiti&n plan" means a plan 
, subject to thef approval of the United 
States Commissioner of . Education 
pursuant to section 901(a) (S) of the 
Education Amendments pf 1972, under 
which an educational institution oper- 
ates in makJxig' the transition from being 
i an educational institution whicn7 admits 
i only students of t>ne sex to being one 



^ichv admits studerits of both sexes , 
withou\discrimination. 

(Sees. 901r 9Q2, Education Amendments of 
'1075, 86 Stat. 373, 374; 20 U,S.C. 1681, 168^) 

§ 86.3 Remedial a^nd" afHrmxtive action . 
y and sclf-cvalualioh;^ . * ' 

(a) Remedial action. If the Director 
fmds that a recipient *htfs discriminated 
againstysersons on tlie basis of se:^ in an 
education program or^' activity, such 
recipi^t 'Shall "take such remedial ac- 
tioh as the Director deems hecessary to 
overcome the effects of such discrimina- 
tion, ' . \ \ . 

(b) Affirmative- action. In the absence 
of a finding of discrimination on the , 
basis, of sex in an education program or 
activity a recipient may take afiBrma- 
tive action to' overcome the effects, of • 
conditions whicll resultfed ' in limited 
participation therein by pfefeons of a 
pafficular sex.. Nothing'-heretn shall be 
interpreted to alter any affirmative a^^ 
tion obligations which a recipient may 
have under Executive Order 11246. 

• Self-evaluation. Each recipient 
education institution shall, within one 
yea^ of the effective date of this part: 

(l)^wluate, in terms of the require- 
ments *(5f this "^art, its current policies 
and practices and the^^effects thereof , 
conceiTiin^^mission, of students, treat- 
ment of students, and employment of 
both academic and non-academic per- 
sonnel working in connection with- the 
recipient's education program or activ- ^ 
ity; 

(ii) Modify any ^pf these policies and 
practices which do not or may not meet 
the requirements of this part; and 

(lii) Take appropriate remedial steps 
to eliminate the effects of any discriinlv. 
nation which resulted or ittay have ret 
suited from adherienGe^to these policies 
an^:,pmGi^eesr'^ 

(d) Availability of self-evoXuation and 
related, materials. Recipients shall main- 

• tain on file for at least three years fol- 
lowing] competition of tile evaluation re- 
quiiTa under paragraph (g> of this sec- 
tion, and shall i>rovide to the Director 

Vupon request^ a descriptiion of any 
modifications tode pursuant to sub- 
paragraph <c) (ii) and of any remedial 
steps taken pursuant to subparagraph 
(c)(iU). - , • 

(Sees. 901, 902, Education Amendments of 
1972, 86 Stat. 373» 374; 20 U.S.O. 1681, 168;^) 

§ 86.4 Assurance required. 

(a) General: E^ery a;pplication, for 
Federal financial assistance for any edu- 
pation program or activity shall^as con- 
dition of its approval contain or be ac- 
companied by an assuraiice from the ap- 
plicant or recipient, satisfactory to the 
Director, that each education program or 
act^ity operated by the . applicant or 
rec^Jient and to which this pRart applies 
will be operated in compliance with this 
part; An* assurance .of >compliance flWth 
this part shall tnot be satisfactory to the 
Director if the applicant or recipi^t to 
whom su5h assurance applies fails, to 
commtt itself to take whatever remedial 
action is necessary In accordance with 
5 86.3 (a) to ^eliminate existing discrimi- 



nation on the basls'of sex or to eliminate 
the. effects '.of past discfimlnatten " 
whetheij occulting prior or subsequent to 
the submissipn to the Director of such 
assurance. . 

(b) Duration of ohligation. (1) In the 
case of Federal fimyicial assistance exr 
tended to provide real property or struc- 
tures thereon, such assurance shall obli- 
gate the recipient or, ►in the case of a 
subsequent transfer, the ti^nsferee, for 
the period during which' the r^al prop- 
cTrty or structures are used* to pr«fride an 
education program or activity. 
C^:* In the case of Federal financial 
assistance exteiided to provide personal 
properjby, such assurance shall obligate 
the recipient for the p^iod during which 
it retains ownership or ppssession of the 
property. 

(3) In all other cases such assurance 
shall obligate the recipient for the pe- 
riod diiring which Kederal financial as- 
sistance is extended ^ 
, (c) Form. The Director will specify 
the form of the assurances required by 
paragraph . (a) of this section and the: 
ej^nt to which such assurance, will be 
required of the applicant's or recipient's 
subgrantees, tontractors, subcontractors, 
transferees, or giuccessors in interest. 

► (Sees. 901, 902, Edupation Apiendments of 
19^2^ 86 Stat. 373, 374; 20 U.S.C 1681} 1682) 

§ 86,5 Transfers of properly. ^ 

If a recipient sells or otherwise trans- 
fers property finahced in whole or in paxt 
with Federal financial assistance to^^a 
transferee which operates any educa- 
tion program or activity, an(} the Federal 
.share of the fair market value of the 
property is not upon such sale or transfer 
properly accounted for to the Fed^pl 
Government both the transferor and the 
transferee shall' tne deemed to be recip- 
ients, subject to the provisions of Sub- 
part B^^f 

(Sees. 001^^902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682) 

§ 86.6 Effect of other requirements. 

' (a) Effect of oth^ Federal provisions. 
The obligations imposed by this part are 
Independeht of , and do noialtef, obliga- 
tions riot to disctirninatelok the basis df 
sex Imposed by Executivdwder 11246, as 
amended; sections 799A and 845 of the 
Public Ileaith Service Act (42 XJ.S.C. 
295h:-9 and 298b-2); Title VH of the 
Civil Rights Act of 1964 (42 XJ.S.C. 2Q00e 
et seq.) J the iSqual Pay Act (29 XJ.S.C. 
206 and 206(d)) ; and any other Acteof 
. Congress or Federal regulation. 
(SecSi 901i 902,"d05, Education Am«n^ments 
of 1972, 86 Stat. 373, 374, 375; 20 tJ.S.C. 1681, 
1682, 1685) 

(h) Effect of State or locgl^ law or 
other requirements. The obligation to 
comply with this part is not obviated or 
alleviated by any State or loc%l law or 
other requirement which would xmder 
any' applicant or student ineligible, or 
limit tile eligibility of apy applicant or 
student, on the basis of sex, to practice 
any occupation or'profession. 

(c) ISfffict of i^fules or regulations of 
private organizations. The obligation to 
comply with this part is not obviated or 
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alleviated by any rule ot regulation of 
any^ organization, club. ath>etic' or -other 
league, or ,£issociatloi/ which' would 
gender ahy applicant of student inelisi- 
ble to participate or^ limit the eligi- 
bility or participation .pf any applicant 
' or student, (in the basis of se3{? in any 
education progtam or activity .operated 
by a recipjent and which • receives or 
benefits. from; Federg,! financial 
assistance.. 

(Sees. 901. 902, Education * Amcndmeiits Qf 
, 1972, 86 Stat. 373, 374; 20 U-TS-G. WOl, 1602) 

§ 86,7 Effect of'omploymonl opporlunU 
tics. 

The obligation to comply with this 
Part is not obviated or alleviated because 
employment opporti/nities in any, 'ocr 
.cupation or profession are or "may be 
more liiiaited for meml5^rs of one sex 
than for members of the other sex. ; 

(Sees. 901, 902, Eaucatlon AmenclmentQ o| 
lO'jp, 86 Stat. 373; 374; 20 U.S.C: 1601. 1682) 

§'86.^ Desienalion o^ Tes^ponsiljle em- 
ployee and atloption of . grievanee 
^Jjrocedurcs. ' ^ 

(a) Designution ol resnonsible . em- 
ployee. Each repipient shall designate at 
&iast ^>ne employee to coordinate its ef- 

'^orts to comiDly with and carry out its 
resjwnsibilitie^ tmder this part.' including 
any investigation of any complaint 
communicated to sdch recipient alleging 
it« noncoTrtl|>lia;>ceVith.this part or al- 
leging any actions which would pe pror 
hlblted by this part. The recipient shall* 
notify all its students and . employees of 
the name, office address and telephone 
number Qf the employee or employees 
appointed pursua];it to this paragraph. 

. (b). C&mvlaint procedure of recipient. 
A recipient shall adopt ahd publish 
grievance procedures providing for 
prompt and equitable resolution oi stu- 
dent tod employee complaints alleging 
any action which would be prohibited by 
this part. 

(Sees. 90i, 902. Education Amendments of 
^1972,^86 Stat. 373, 374; ^0 U^.C. 1681. 1682) . 

§86ir? Dissennnalion of policy. 

(a) Notification of policy. (1) Each re- 
cipient shall implement specific and con- . 
tlnuing steps to notify %,pplicants f Qr ad- 
mission and employment, students \and 
parents of elementary and secoipidary 
school students, employees, sources of re- 
ferral of applicants. for admission and' 
employment, and all tmtpns or profes- 
Isional organizations • holding collective 
bargaining or professional agreements 
with<.the recipient, that it does not dis- 
criminate on the liasis of sex i^i the ed- 
^ Ucational programs or activities which.it 
operates, and that ia required by title 
ax and this part not to disci;iminate in 
such a msuiner. Such notification shall 
contain such irifonnation. and be made 
in such manneV. as the Directoir^nds 
necessary to apprise suc^h persons of the 
, protections / against discrimination as- 
sured them by title IX and this part, but 
shall state at least that the requirement 

y not to discriminate in eduqation pro- 
grams, and activities extends to employ- 

' m^nt th^e)^;^ and to admission- thereto 

. . • . ■ • 



unless Subpart C does not" apply to the 
recipient, and' that inquiries concerning 
the application of title IX and this part 
'to such recipient may be referred to the 
employee designated pursuant to § 86.0* 
'or to the Director. . 

(2) Each r^cipieht shall ntalce the ini- 
tial notification required by paragraph 
(a) (1) of this^ section within 90 days of 
the effective d»te of this part or of the 
. date this part first applies to such recipi- 
ent, \vhichever comers later, which noti- 
fication shall include publication in: (i) 
Local newspapers; (ii) newspapers and 
magazines operated by svjch recipient or. 
by student, alumnae, or, alumni groups 
for or in conneotion with such recipiehti 
.and (iii) m'emoi:anda or other written 
•i»Communications distributed to every stu- 
dent and employee of ^uch recir)iei:>t^ 

(b) PubUcations. (1) Each recipient 
shall prominently include a statement of 
the policy described in paragraph (a) 
of this section in each announc,ement, 
bulletin, catalog, or application form 
which it makes available to any person 
of a typ6 described in paragraph (a) .of^ 
this sectton, or whiQh^ is otherwise used 
in connection* with /Qle recruitment pf 
students or employees. . 

(2) A recipient, shall ngt use or dis- 
tribute a publication of Tihe type de- 
scribed in this paragraph which suggests, 
by text or illustration, that such^ecip- 
ient/treats applicants, students, or £pi-. 
ployees differently on ther basis of sex 
except *a^ such treatment Is* permitted 
by this part ^ v 

(Q) Distribution. Each recipient shall 
distribute without discrimination on the 
basis of sex each publication described 
in paragraph (b) o^ this sectibh, and 
shall apprise each of. its admission , and 
employment recruitineht representatives 
pf the policy of nondiscrimination de- 
scribed in paragraph (a) of this section, 
and require such representatives to ad- 
here to such policy 



(Sees, noi, 902» Education Amendments of 
1972, 8j? 'Stat., 373, 374; 20 0.S.C. 168f, 1682) 

Subpart B — Coverage 
g!'86«ll AppHcaiion. . 

Except as provided in this subpart, 
this^art 86. applies to every recipient 
and tQ each education program or activ- 
ity operated by such recipient which re- 
ceives or benefits from Eedera\ financial 
assistance* 

§86.1^ Educaiional inslilutions con- 
trolled by religious organJzaiions. 

(a) Application. Thi^ part does not ap- 
ply to an, educatjonal institution which 
ia controlled by a. religious organization 
to the extent application of this part 
would not be consistent with the religious 
Jt^ets of such organization. 

ih) Exetriptian. An educa^ion^ insti- 
tution which* wishes to cl'aim-the ex^p- 
tion s6t forth paragraph (al'ot :this 
section, shalf do so, by submitting in 
writing to the Director a statement bj- 
the highest ranking official of the instil 
tution, identifying^ the provisions of this 
part whlqh cohfiicfc with a- specific t^et 
of the religiouis organization. 
(Sees. 901, 902W Education Amendmeiltaf^ of 
1972, 86 Stat: 373, 374; 20 U.S.C. l«8l/ 1082) 



§86.13 Milllifry and merchunl mnriuc 
cduealicfi^ in?iUlulion8. 

This part does not J|pply to an educa- 
tionai institution whose primary purpbiso 
is the training. of individuals for a mili- 
tary service of the United States or for 
the merchant marine. 

(Sedo. ^^01, 902, Education". Asnendments of 
.1972, 86 Statr273, 374; * U.S.C. 1681, 1682) . 

§ 86.'14 Membership praelicos of ccriaiti 
, organizations. • ^ ■ * , 

Ca) Social fraternities^ and sororities. 
This part does not apply to the membet- 
ship. priactices of social' fraternities ^nd 
sororities which are exempt from taxc5i- 
tion under Section 501(a) of the In- 
ternal Revenue Code of 1954, the active- 
membership of which cp'nsists primarily 
of students in attendance at institutions 
of higher education. 

(b) YMCA, YWCA, Gnl ScQUts, Boy 
Scouts and Camp Fire Girls. This part 
does not apply to the membership iStac- 
tic^s of the Young Men's Christian A5- 
soclatibh, ;the Vaung Women's Christian 
Associatfon/ the 'tjirl Scouts, the Boy 
Scouts and Camp lire Girls. 

(c) Voluntary youth service organizd 
* tions. This part does not^apply to th 
^membership practices of voluntary you" 
service organizations which are exemt)t 
from taxation un^er Section 501 (ay of 
the Internal Revenue Co^e of 1954/an.d 
the membership -of which has /been 
traditionally Jimited to members of one 
sex and principally; to persons/of less 
than nineteen years ef age. ■ /■.," 

t . ■■ / ■ ' 
(Sees. 901, 902, Educatfori Ament^ments of 
1972, 86 Stat. 373, 374; 20 tJ.S.G/l6dI, 16^2; 
Sec. 3(a) of PX. 93-568, 88/ Sifcat. 1862 
amending Sec. 901) 

''■■'/ 4 
§ 86.15 Admissions. 

(a) Admissions to edu/ational ihstitii 
tions prior to Jime 24, 1^73, are not cov- 
ered by thls^^parft / 

(b) . AdminisAativ^fy separate units. 
For the purposes only of this section, 
§§ 86.15 and 86.16, and Subpart C, each 
administratively separate imit shall be 
deemed to bfe an 'educational institution. 

(c) . Application of Subpart C. Except 
as provided In paragraphs (c) and (d) 
of this section/Subpart C applies to each 
recipient. A Recipient to which Subpart 
C applies shall not discriminate on .the 

^ basis of sex in admission or recruitment 
in violaticm of that subpart. 

(d) Educational institutions. ^Except 
as provided in paragraph (e) of this sec- 
-tion a/ to recipients which are educa- 
.tibna/ institutions, Subpart C applies 

only/to instituti6ns of vocational educa- 
tioni professional 'education, graduate 
ih|er education, and public institutions 
undergraduate higher education. . 
, (e) Public institutions of undefgtadw 
'q,te higher education: S^]?Qxt C does not 
apply .to any publip institution of under- 
graduate higher (education which tradi- 
tionally and continually n-om its estab- 
lishment has had a policy of admitting 
only students of one sex. . 

. (Sees. 901, 902, Education Amendments of 
1972, 86 St(it. 373, 374; "20 U.S.C. 1681, 1682) * 



is 



' .§86.16 Educational mstitutiona cligiljjle 
to tiubniit transition planfc 

(a) Application. This section applies 
to eacli educational institution to which 

* Subpart C applies which: . 
. ^ (1) Admitted only students of one sex 

as regular 3tudj^nts as of Jime 23, 1972; 

or 

(2^' Adimitted Only students of one sex 
as regiilar students as of June 23 » 1965, 
but thereafter admitted as regular stu- 
dents, students of the sex nott admitted 
prior to axme 23, 1965. 

(b) Provision for tmnsition pjians. An 
educijtional institiition to#which this sec- 
tion applies shall not discriminate on the 
basis of sex in admission or recnUtment . 
in violation of Subpart C unless itls car- 
rying out a. transition jSlan^a^pproved by • 
the United Sta^s Coniihiss<Oner of Ed- 

, uoation as described iit § 8i>.17, which 
plan provides for the elimination of. such 
diicriminatiQn by~ttie earliest practicable 
date but in iib event later- than June 2ZJ 
1979. - ' / 

(Secff; 9dlt"902, Education Amendments of " 
1972, 86 StAt. 373, 374l 20 0.S.C. i68t>. 168S) 

§ 86.17 Transition plans. 

(a) Suhmission of plans. An instituv 
tion to which § 86.15 applies and which 
is composeiiof more than one adminis- 
' tratively separate unit may submit either 
a single transition plan «vpplicable to all 
.such units, or a separate transition plaint 
applicable to each such unit. 
- (b> Cohtent of plans. In order to be 
approved by the United States Commis- 
sioner of Education, a triinsition plan 
shall: 

(1) State the name, additess, and Fed- 
eral Interagency ^Committee on Educa- 
tion (FICiS) Code of the educational in- 
stitution submitting such plan, the ad- 
ministratively separate units to which 
the^plan is applicable, and the name, ad-r 
dress, and telephone nmnber pf the per- 
son to wh6m questi(|n$'" concerning the; 
plan may be adtiresaed. The person who 
submits the plan shall be the chiqf ad- 
ministrator or president of the institu- ; 
tion, or another individual legally au- 
'thorized to bind the institution to all ac- 
tidf»set forth in the plan, -y.. ^ 

(2) State* whettieF the, eglucational in- 
' stitution ' or administratively separate 

unit' admits students of both sexes, aSi 
regular 'students and, if so, when it be- 
gan tado §0. ■ 

(3) Identify and describe with respect 
* to the educational institution or admin- 
istratively separate unit any obstacles to 
admitting- students withoil? discrimina- 
tion on the basis of sex. 

.(4) Describe in detail the steps neces- 
sary to eliminate as soon as practicable 
. each obstacle so identified arid jndica'te 
the schedule for taking these steps and 
•. the individual directly responsible for 
their implementation. 

(5) Inclu^e-^stimates. of the numbeir, 
of students, by sex expected to ^pply 
for,' be admitted to, and enter eaclTclass 
during the period covered by the plan. 

(c) l^ondiscriTnination No policy or 
.practice of a recipient to which § 86.16 
applies shall result in treatment of ap- 
plicants to or students, of such recipient 



in violation pf Subpart C unless such 
treatment Is necessitated by an obstacle 
identified in paragraph (b) (3) of this 
section and*a schedule Xor eliminating 
that obstacle has been provided as re«* 
quired by paragraph (b)(4) of this 
section. 

(d) Effects of past excliision. To over- 
come the effects of past exclusion of stu^, 
dents on the basis of sex, each educa- 
tional institution to which § 86.16 applies 
shall, include in its transition plan, and 
sh;^l Implement, specific ^teps designjed 
to encourage individuals' "Of the previ- 
ously excluded'sex to apoly for admission , 
to such institution* Sucn steps shall in- 
clude instituting recruitment, progrjqns 
which\ emphasize Ihe institution's com- 
mitment to enrolling students of the sex 
previously excludedr * 

(Sees. 901^ 902, Education Amendmenta ^f 
1972, 86 Stat. 373, 374; 20 V.3.0, 1681, 1682) 



§86.iar^6.20 [Reserved] 

Su^art O — Discrimination on the Basis 
"Of Sex in Admission and Recruitment 
Pi^rhibited ,* 

.§"86.21 Admission.. * 

ta) General No person s^all, on the" 
baaisr of sex,, be denied admission, or be 
subjected to discrlpiinat.ioh in admission^ 
by any recipient to which this subpart 
applies, except as provided in §S 86.16' 
and 86.17. -. ' ^ . 

<b) Specific pfohi^ons. (1) In de- 
termining whether a pcifson satisfies fuiy 
policy or tcriteridn for adnlissiqn, or In 
making any offer pf admission, a recip- 
ient to which ithis iSubpajt applies shall 
not: * ^ • • 

(1) Give preference to One person over 
another on the basis of sex, by ranking 
applicants separately on such basis, or 
othei'wise; ' ' . v- 

^ (ii) Apply numerical limitations upon 
the number or proportion pf' persons of 
either s%x who may be admitted; or 

(iii) Otherwise! trpat one individual 
differently from another on the biisis 
of sex. # 

(2) A recS>ient shall not administer or 
operate any test or other ciriterion for 
admission which has a disproportion- 
ately .adverse effect on persons on the 
basis of se3t unless the use of such test 
or criterion^is shown -to predict validly 
succes*s in the Education program or ac- 
tivity in question and alternative tests 
or criteria which do not have such a 
disproportipnately adverse effect^ are 
shown to be unavailable. ^ / 

(c) Prohibitions relating to Tnarital or 
parental status. In determining whether 
a person satisfies any policy or criterion 
for admission, or in making any offer of 
admission, a recipient to which this sub- 
part applies: ^ 
' ilY Shall not ap^ly any rule concern- 
ing the actual , or' potential, parental, 
family, or marital status of a student or 
applicant which treats persons dlffer- 
enUy on the. basis of sex; 
• (2) Shall not disisriminate against or 
exeHide asiy person on th^i^ju^is of 'preg- 
nancy, childbirth, termlhsftion jaf preg- 
nancy, or recovery therefrom, ox estab- 
lish or follow my rule or practicei wtilch 
so discriminates or excludes; f . , 



(3) Shall treat disabilities telc^ to 
pregnancy, childbirth, tennlnaldon of 
pregnancy, ojr recoveiy therefrom in the 
same mannet'and xmder the same poll* 
cies'^as ai^^ other temporfi^ry/disability 
or physical condition; arid / . 

(4) Shall not make pre-a'dmlssion in- 
quiry as to the marital status of ah ap- - 
plic^t for adiriission,.incliWing whether 
such applicant Is "Miss" or "Mrs." A re- 
cipient may make pre-admission inquiry 
as to the sex of an applicant for admis-. 
sion, but only if such mquiry istnade 
equally of such appUcarits of both sexes 

: and if the results of ^on inquiry are net 
used in connection wUh discrimination 
prohibited by this parit j 

(Sees. 901, 902, Educayion Amendments of 

1972, 86 Stat. 373. 374j/20 0.S.O. 1681, 1682) 

I * 
§>86.22 Prefere^cerin admissicm. « 

A recipient to wnich this subpart ap- 
plies, shiill jnot givje preference to appli- 
cants for admission, on the. basis of at- 
tendafice at** any/ educational institution 
or other school/or entity which fidmits 
as stSldents or predominantly members , 
of one sex, ir the giving of such pref er- 
-ence has the effect df discriminating on 
the basis of sex: in "violation of this sub- 
part. 

(Sees! 901,/ 902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 0.S.O. 1681, 1682) 

. § 86.23 R^ecruitment. j. . 

{2i) /^(mdiscriminaiory xecruitrnent. A 
recipient to* which this subpart applies 
shall not discriminate on the basis of sex 
in the recruitment and admisgion of stu- 
dents. A recipient may be required to 
undertake additional recrultm^nfr efforts 
for one sac aS remedial action Piu«uant 
to § 86.3 (a), and may- choose tmder- 
take such efforts as affirmative action : 
pursuant to § 86.3(b). \ 
• ^ (b) Recruitment at certain ^nstitu-i 
' iions^ A jrecipient to ^hich this Subpart 
apjplies shBrU not recruit primarilyW ex- 
clusively at educational institijitions,' 
schools or fehtities which admit \a$ stu- 
dents ohly or predominantly members of 
one sex, if such actions have the effect 
of discriminating on the basis of sex in 
violation of this subpart. A 
(Sees. 901, 903, Education Amendmenti^f 
1972, 86 Stat;' 373, 374; 20 0.S.O. 1681, 16jB2) 



§§ 86.24-86.30 [Reserved! \ 

Subpart D — Discrimination on the Basis of 
Sex in Education Programs and ^ptivi- 
ties Prohibited 

§ 86*31 Education, programs and aclivi- 
lies. - 

(a) General. Except as provided else- 
where in this part, no pereon shall, on 
the basis of sex, he excluded from paiv; 
*ticipation in, be denied the benefits of, or 
be j^ubjected to discrimination under any 
acadeniic, extraciu*ricplar, research, oc^ 
cupational training?or other education 
program or activity operated by a recipi- 
ent which receiyes or benefits frdm Fed- 
eral financial assistance. This subpart 
does not apply to actions of a recipient 
In connection .with adniissfon of its stu- 
dents to an education program or activity 
of (1) fil-' recipient to whlqh Subpart C 
do^ not apply, or (2) an entity, not a 
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recipient, to wWch Subpart C would not 
apj)ly if the entity were a recipient. 

(W Specific vrohihition^. Except as- 
prpvided in this, subpart, in providing any 
aid beiiefit, or service to a student, a 
recipient shall not, on. the basis of sex: 

(1), ^eat one person differently from 
another in determining whether such 
petson satisfies any requirement or con- 
dition for the provision of such aid, bene- 
fit, ior service; ■ , ^ 
. (2) Provide different aid, benefits, or 
ser^'ices or provide aid,, benefits, or serv- 
ices fin a diflferent manner; ^ 
^ (3) Deny aiiy person any such aid, 
benefit, or service; 

(4) Subject any person to separate or 
different rules of behavior, sanctions, or 
vothej^ treatment; ^ 

(5i Discriminate against any person 
in thlp application of any rules of appear- 
ancej 

(6) Apply any ^ule^ concerxxing .the 
domioile or residence ot a student or ap- 
plicaxit, including eligibility for in-state 
fees and tuition; ' 

(7) ; Aid ot i)erpetuate discrimination 
agalni^t any person by providing signlflr 
cant Assistance to any agency, organiza- 
tion, or person which discriminates on 
the basis of sex in providing any 
aid, benefit or service to students or 
empwees; . * , ^t. 

(8) lOtherwise limit any person in the 
enjoyiiient of any right, privilege, ad- 
vantage, or opportunity. 

(c) Assistafice administered hy a re^ 
cipient educatioml institution to study 
afa foreign institution, A recipient edu- 
cational institution may', administer or, 
assist in the administration of scholar- 
ships, fellowships, or other awards estab- ^ 
Ushed by foreign or domesoic wills,^ trusts, ^ 
' or similar legal instruments^ or by a<?ts 
of foreign goveinment^ and restricted to 
members of one se:i, which are designed 
to provide opportunities to study abroad, 
and Vhich are awarded to students- tyhd^ 
are already matriculating at or who are 
graduates of the recipient institution;^ 
Provided, a recipient edtic'ational insti- 
tution which administers or assists in the 
administration of such scholarships, fel- 
lowship, or other awards which are re- 
stricted to members of one sex provides, 
or otherwise makes available reasonable 
opportunities for similar studies for 
members of the other sex. Such oppor- 
tunities may be derived from either 
domestic or foreign sources. 

(d) Profi^ranis not operated re- 
cipienL (1) This par^raph applies tp 
any recipient which requires participar 
tion by any applicant, student, or em- 
ployee in any education program or ac- 
tivity not operated wholly ^by such re- 
cipient, or which faciliteites, permits, or 
considers such participation as part of or 
equivalent to ah education program or 
activity operated by such- recipient, in- 
cluding participation in educational con- 
•\: sortia and cooperative employment and 
. student-teaching assignments. 
(2) Such recipient ; 

W Shall develop and implement a pro- 
cedure designed to* assure itself that the 

" operator or sponsor of £uch other edu- 
cation program or activtiy takes no ac- 

- tion a^fTec ting (any applicant, student, or 



employee of such recipient which this 
part would prohibit sUch recipient from 
taking; and 

(ii) Shall not facilitate, requite, per- 
mit, or consider such participation if 
such action occurs> , 
(feecs. 901, 902, Education Amendments of 
197iJ, 86 Stat; 373, 374; 20 U.S.C. iQffl, 1682) 

§86.32 ip/oufling. 

(a) Generally: A recipient shall not, on 
the basis of sex. apply different rules or 
regulations, imppse different fees or re- 
quirements, or offer different services or 
benefits related to housing, except as 
provided in this section (including hous- 
ing .provided' only to married students) . 

(b) Housing provide^, by reciTnertAl) 
A recipient may provide^ separate hous- 
ing on the basis of sex. . 

(2) Housing provided by a recipient to 
'Students of one sex, when compared to 
that provided to students of the other 
sex, shall be as a whole: : 

(1) ' Proportionate >in quantity to the 
number of students of that sex applying 
lor such housing; and • ' \ 
i (ii) Coplparable in quality and cost tO \ 
the student. ■ ^ ^ . , i. 

ic) hther housing, iiy A recipient 
shaU not, oi^ the basis of sex, administer 
different policies or prafctices concerning 
. occupancy by its students of housmg 
other than provided by such recipient. 

(2) A recipient which, through solici- 
tation, listing, approval 6t housings or 
otherwise^ agists an> agency, organiza-^ 
tion, or pei^cm in making housing avail- 
able to any of its students,>&haU take 
such reasonalSe action as may^e neces- 

' sary to assure itself that such housing as . 
^ is f)rovided to students of one sexj when 
compared to that provided to students ^ 
of the other sex, is as a whole: CD^IJo- 
portionate in quantity and (U) corner, § 
rable in quality and cost to the student.j| 
A recipient may rendei* such assistance 
to any agency, organization, or person 



than one year from the effective date of 
this regulation. With respect to physical * 
education classes and activities at the 
secondary and post-secondary levels, the 
recipient shall comply fully witji this 
section as expeditiously as possible but 
in no event later than three years from 
the effective date of this regulation. 

(b) This section does not prohibit 
"grouping of students in physical educa- 
tion classes and , activities by, ability as 
assessed by objective standards of in- 
dividual performance developed and ap- 
plied without regard to sex. 

(c) This section does not prohibit 
separation of students by sex within 

* physical education , classes or activities 
during participation in wrestling, boxing, 
rugby, ice hockey,- football, basketball 
and other sports the purpose or major 
activity of which involves bodily contact. 

(^)- Where. use of a single standard of 
measuring ^kill or progress in a physical 
education class has an adverse effect on 
jnembters of one sex, the recipient shall 
use appropriate standards ^hich do not 
have such effect. 

Xe) Portions , of classes in elementary 
and secondary' schools which deal exclu* 
sively with human seScuality may be con- 
ducted in separate sessions for boys and 
girls. 

(f ) Recipients may make requirements 
based on vocal range or quality which 
may. result in a chorus or choruses of 
one or predominantly one sex." 
(Sees. 90i, 902, Education Amendments qf 
1972. 86 Stat. 373, 374; 20 U.a<J, 1681, 1682) 

to scboola operated by 



§86.35 Access 
, .L.E.A.fc.; 

A recipient which is a JocaJ -educational 
agency shall not, on the b^sls of '^ex", ex- 
clude any person from admission to; 

Any institution of -vocational edu- 
^jibn operated by such reciyeht; or 
'^) Any other school or educational 
unit operated by such recipient, unless 



to anv aEency, organizauoii, ur yciaun uii*v wi^^*c*wv. «^ — , v, 

which oroVides all or part of such hoiis-i such recipient otherwise makes available 



ing to students only of one sex. 
(Sees* 901, 902, 907, Education 'Amendments 
of 1972, 86 Stat. 373. 374, 375; 20 U.S.a 1681, 
1682. 1686) ' 
§ 86.33 Comparable facilities. 

A recipient may provide separate 
toilet, locker room, and shower facilities 
on -the basis of sex, but such facilities 
provided for students of one sex shall be 
comparable to such facilities provided for 
students of th^ othe?: sesc^ 
(Sees. 901, 902, EducatlonTSiiiehrfmcnts of 
1972. 86 Stat. 373. 374) ^ ' |. 

§ 86.^34 Acceas to course ofTcrings. 

A recipient shall not provide any 
course or otherwise carty out any of its 
education program or activity separately 
on the basis, of sex, or require or refuse 
participation therein by any of its stu- 
dents on such basis,, including health, 
physl^gil education, industrial, business, 
vocational, technical, home economics, 
music, and adult eduication courses. 

(a) With respect to classes and activi- 
ties in physical education at the elemen- 
tary school level, thel recipient shaU 
comlply fully with this section as expedi- 
tiously as possible but In no event later 
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to such person, pursuant to the same 
policies and criteria of admission, 
courses, services, and facilities compara- 
ble to each course,, service, and facility 
offered in or through such schools. 
(Sections 901, 902, Education Apendments 
of 1972, 86 Stat. 373. ^74; 20 U.S.C. 1681,. 
1682) 

§ 86.36 Counseling and use of -appraisal 
and counseling materials. 

ia.)^ CounseHng\ A recipient shall not 
discriminate against any person on the 
basis of sex in the counseling or guidance 
of studeAts or applicants for admission, 

(b) Us0 of appraisal ancL counseling 
materials. A recipient which uses testing' 
or other . materials for appraising or 
counseling stujients shall not use differ-- 
ent materials for students on the basis 
of their sex or use materials which permit 
or require different. treatment of students 
on such basis unless such different mate- 
rials cover the same occupations and in- 
terest areas and the use of such (iiifereht 
materials is shown to be essential to 
eliminate sex Jjias. Recipients shall de- 
velop and use internal procedures for 
ensuring that such materials do not dis- 
criminate on the basis of sex. Wh'^^e the 
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iise of a counseling te^t or other instru- nancial stsaistance designated for a mem* 
mentresultslnasubstiintlally disprbpor- ber of that student*s sej. ' ^ 
tionate number of members of one 'sex ?(c) Athletic Bcholarships, (1) To wie 
in any particular course of study or clas- extent that ;x recipient awards athletic 
sification, the recipient shall taktf such, scholarships or grants-in-aid. it muse 
action as is necessary to assurfe-4k«€lf^ provide reasonable opportunities'for such 



tiiat such disproportion is not the result 
of discrimination in tli^e instrument or its 
applicattbn. ' . 

(c) Disproportion 4n classes. Where a 
recipient firtds that a particular class 
contains a substantially disproportionate 
number .of individuals of one sex, the 
'recipient shall take such action as is 
necessary to assure itself that such dis- 
proportion is not the. result of discrimi- 
nation on the basis of sex in counseling 
or appraisal materials or by counselbrs. 

§8637 Financial a»sislance. 

(a)'' General, Except as- provided in 
paragraphs (b), (£) and (4) of this sec- 
tion, in providing financial assistance to 
any of its students, a recipient shall not : 
(1) On the basis of sex, provide different 
. amount or types of such assistance, limit 
eligibility Xor such assistance which is of 
any particular type or source, apply dif- 
ferent-criteria, or othiec^tse discriminate; . .v^^-. 

* (2) through solicitation, listing, ap- pioyinent is made available without dis- 
proval, provision^ tff facilities pr other crimiriatlon on the basis of sex; and 

(2^ Shall not render such services to 



aw&rds for members of each sex in pro- 
portion to the number Of students of each 
sex participating in interscholastic or . 
intefcol'legiate athletics. 

(2) Separate athletic scholarships^ or 
grants-in-aid for members of each sex 
may be provided as part of separate am- ' 
letic teams for members of each sex to 
the extent consistent with this para- 
graph and § 86.41 of this part. 
{Sees 901, 902, Education Amendments of 
1972. 86 Stat. 374; 20 U.S,C. 1681. 1682; . 
and Sec/844, Education Amendments of 1974, 
Pub. L. 93-380, 88 Stat. 484) 
§ 86.38 Eniplo/ineniN«S8isl^nec lo slu- 
dcnts. . / I • 
* (a) Assistarke "by recipient in making^ 
available outside evptoyment. A recip- 
ient' which, assists any agency, organiza- 
tion or person in making employment 
available Ifo any of its students: 
(1)^ ShjiU assure itself that such em- 



services, assist any foundation, trust 
agency, organization, of person .which 
provides assistance to any of suclvrecipi- • 
enfs studejits iif a manner which dis- 
criminates vOn the basis of sex; or (3) 
apply any rule or assist in application of 
any rule concerning eligif)ility for such 
assistance which treats fpe^sons of one 
sex diffefently from persons of the other 
sex with regard to marital or parental 
status, 

(b) Financial aid established by cer^ 
tain Ugal instrumentsi (1)^ a recipient 
may administer or jfefelst in the adminis- 
tration of scholarshiips, lellowships, or 
other forms of firiaiyial assistance estab- 
lished pursuant tcr aimestlc or fofelgn 
' vvTills, trusts, bequekts, or>synilar legal 
instruments or by acts of a foreign gov- 
ernment which requires that awards be 
made to members of a particular sex 



any agency, organization, or person 
whidndiscriminates on the basis of sex in. 
ftts canploymentlpractices. 

(b) Employment of students by recipi- , 
ents. A recipient which employs any of 
its students shall not do so in a manner 
which violates Subpart E. 
.(Sees. 901, d02^Edil»atJon Amendments of 
1972^86 Stat: 3*, 374; 20rUS.C, 1681. 1682) 
§86,39 Health and insurance beneftt* 
. and services* > ■ 

In providing a medical,, hospital, ac- 
cident, or life insurance benefit, service, 
polic^, or plan to any of iU students, a 
recipient shall not discriminate on the 
basis of sex. Or provide such benefit, serv- 
ice, policy, ot plan in a manner which 
would violate Subpart E if it were pro- 



recovery therefrom, unless the student 
requests voluntarily to participate .in a ; 
separate portion of the program or 
activity of the recipient. 

(2) A recipient may require such a 
student to obtain the tsertificatton of a 
physician that the student is physically 
and emotionally able W continue partici- 
'bation in 'the normal education program 
or activity so long as such a certification 
is required of all students for other plU^- 
sical or emotional -eonditions requiring 
the attention of a physician. 

(3) A recipient which operates a por- 
tion of its education program or activity . 
sep£u:ately for pregnant students, admit- 
tance to which is completely voluntary 
on the part of the student as provided 
in paragraph (b) (1) of this section shall 
ensure that the instructionc^l program in 
the separate program is comparable to 
that offered to non-pregnant students. ^ 

(4) A recipient shall treat pregnancy, 
childbirth, false pregnancy, termination 
of pregnancy and recovery therefrom in 
the i^ame manner and tinder the same 
policies as any other temporary disability 
with respect to any medic^a or hospital 
benefit, service, plan or • policy which 
such recipient administers, operates, 
offers, or participates in with respect to 

/students admitted to the recipient's 
educatforial program or activity. 

(5) In the case of a recipient which 
does hot maintain a leave policy for its 

' sludents, or in the case of a'^tudent who 
does not otherwise ^ qualify for leave 
under such a policy, a Recipient shall 
treat pregnancy, childbirth,, fal^e preg- 
nancy, termination of pregnancy and re- 
covery therefrom as a. justification for 
a leave of absence for so long a period of 
time as is deemed medically necessary 
by the student's physicisSi, at the con- 
clusion of which the student shall be 
reinstated to the status which she held 
when the leave began, • 

(Sees. 901, 902, Education Amendments ot 
1972, 86 St»£. 373,-074; 20 tT.S.C.^1681, 168?) 



- ^.^^^5 vided to en^loyees Of the recipient. .This; 
specified therein; Proufded, that tl^e ^ j^^jj ^^^1. prohibit a recipient 

oyerall-^ffect of the award of such sex- - . . ---^ « — 1«« 

restridtjed scholarships, fellowships, and 
other fortns of financial assistance does 



not discriminate on the basis of sex. 

(2? Ta ensure " nondiscriminatory 
awjifl^ of assistance as required in sub- 
paragraph <b) (1) of this paragraph, re- 
cipients shall develop and use procedures 
imder whicji: „ 

*(i) sWdents are selected for awatd of 
financial assistance on the basis of non- 
discriminatory criteria and not on the 
basis of availability of funds restricted 
to members of a particular sex; 

(ii) An apprbpriate sex-restricted 
scholarship, fellowship, or other form of 
financial assistance is allocated to each 
student selected under subparagraph 
(b) (2) (i) of this paragraph ; and 

(iii) No student is denied the award 
f or Tvhich he* or she was selected under 
subparagraph (b)(2)(l) of thia para- 
graph because of the absence bf a schol- 
arship, felloTOhip, or ciUier fonn of 11- 



from providing any benefit or service 
which may be used l?y. a different pro- 
portion of students of one sex than of 
the other, including family planning 
services. However, any recipient which 
provides full coverage health service shall 
provide gynecological care. 
(Sees. 901, 902, Education Ami^ndments of 
1972. 86 Stat. 373. 374; 20 U.S,C. 168,1, 1682) 

§86.40 Mjirilal or parental sUliis, 

(a) Status generally. A,recipient shall 
not apply any rule q)hpeming a student's 
actual or potential parental, family, or 
marital' status which treats students dif-. 
ferently on the basis of s6x. 

(b) Pregi^ancy and related conditions. 
(1) A recipent shaU not discriminate 
against any student, of- exclude ahy stu- 
dent from . its education program or 
activity, including ^any class or extra- 
curricular activity, on the basiA of such 
student's pregnancy, ' childbirth,- false 
pregnancy, termiljation of pregn^cy or 



§ 86.41 AlhleUcs. 

(a) General. <^No person shall, on the 
basis of sex, be excluded from participa- 
tion in, be denied the benefits' of, be 
treated diffeiently firom another person 
or otherwise Ke discfi^iminated against in 
any interscholastic, intercollegiate, club 
or intramural athletics offered by recip- 
ient, and no recipient, shall provide any 
such athletics separately on such- basis. 

(b) Separate teams. Notwithstanding 
the requirements of paragraph (a) of 
this section, a recipient may operate or 
sponsor separate teams for members of 
each sex where selection for siich teams 
is. based upon competitive skill or the 
activity involved is a contact sport. How- 
ever* where a recipient operates or spon- 
sors^ team \n a particular, sport for 

/members of one sex but operates or spon- 
sors no stich team for members of the 
others sex, and amletic opportunities for 
members of that sex have previously 
been limited, members of the excluded 
sex must be %jlow«^ to try-out for the 
team offered unless the sport involved is 
• contact sport. For the purposes oi this 
part, contac^t sports include boxing, 
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wrestling, rugby, ice hockey, footbaJl, 
basketbciU and other sports the purpose 
^ of ma j or activity of which involves bpdily 
contact. *' . . ' ^ 

(c) Equal (ypportunitij, A recipient 
which operates or Sponsors interscholas- 
tic, intercollegiate, club or intramural 
athletics shall provide eflual athletic op- 
portunity for members of both sexes. In 
determining whether equal opportunities 
are available the Director will consider, 
^ among other factors ; : . 

(i) Whethef the selection of sports 
and levels of conipetition effectively ^ac- 
commodate t&e Interests and abttities of 
* members of both sexe$; , , 

. ; . (ii) Tlie provision of equipment and 

supplies; ^ , ' . 

Uii) Scheduling of games ^nd practice 

time; » 

Civ) Travel arid per diem allowance; 

(v) Opportunity Jto receive coaching 
and academic tutoring; 
\ (vi) Assignment and compensati6n of 

• coaches and tutors; 

(vii) Provision of locker rooms, prac- 
■ f J tice and competitive facilities; 

([viii) provision of medical and train-' 
ing facilities ^nd services; , ^ 

.' (ix) Provision 6r,housing*iand dining 
facilities and services; 

i^) Publicity. 
Unequal \ aggregate expenditures for 
member^ wf each sex or unequal expen*- 
ditures fdr miale and female teams if a 
recipient it^efates.or sponsors separate 
teapas willlaot constitute noncompliance 
with this section, but the director may 
consider th$ failure to provide necessary 
funds for teams for onp sex in assessing 
equality of opportunity for members of 
* . eacli.sex^ a 
id) Adjustment period. A recipient 
which operates or sponsors ii^terscholas— 
\ tic, intercollegiate, club 'or> intramural 

• athletics at the elementary school level 
/shall' comply fully with this section as 

expeditiously a:s possible but in no event 
later than one year from the eflfective 
date of tl^s regulation. A recipient which 

- operates or^ sponsors int^cholastiq, inr 
tercollegidJe, club <;>r ii^tramural athletics 

*at the secondary or pc^st-secondary 
schbol level shall comply fulljr with this 
section as expeditiously as possible but in 

. no event later than three years from the 
effective date of this ^regulation. 

(Secs.\oi, 902, ^Education Amendments of 

• 1972, 86 Stftt. 373, 374v?0 U.S.C. 168X, 1682; 
and Sec. 844, Education Afnendments of. J974, 

. Pub. L. 93-380, ^ Stat. 484) ' j 

§86.42 Textbooks anu currkular f liia'- 
terial.' . ■ ; . ^ ■ •;- 

Nothing in this regulation shall be Iti- 
ten)Veted*as requinng or prohibiting or 

f abridging in any way the use' of partic-. 
uiar ^xtbooks or curricUlar riiateriala. 
JSecs.^ 901, 902, .Ediioitjon Amendments of 
1972, 66 3tSkf. 373, 374r20 U.S.C. 1681, 1682) 

§ 86.43-r«6.50 [Reserved] . ^ 

0 Subpart E — DiSciimihation on the Basis of 
Sex in Emplbyment in Educatlon> Pro- 
grams and ActiViities Prohibited 

§ 86.5|1 Y Employ menl.- 

. (a)j<JlRnerah (1) No person shall, oxi 
the basis tof sex;.be excluded f jqm Dartlcl- 



pation in, be denied the benefits of, or 
be subjected to discrimination in employ- 
ment, or recruitment, consider atioh, or 
selection theretor, whether full-time or 
part-time, under any education program 
or activity operated by a recipient-which 
receives or benefits from Federal finan- 
cial assistance. 

(2) A recipient shall make all em^ioy- 
meftt decisions in any education program 
or activity, operated by such recipient 
in a nondiscriminatory maimer and shall 
not limit, segregate, or classify applicants * 
or employees in any way which could 
adversely affect any applicahtj| or em- 



employment opportunity which has a dis-* 
proportionately adverse effect on person^ 
on the basis o£sex unless: . • ^ 

-(a) XJse of such test or otjier criterion ' 
Is shown to predict validly successful per- 
formance in the position in question; and 
* (b> Alternative tests or criteria ^for 
such . purpose, which do ^ot have such 
^disproportionately adverse effect, are 
'sliown to be unavailable. 
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proyee§^^^ployment opporti^ities or 
status because of sex. 

(3) A recipient shall not enter into 
any contractual or other relationship 
which directly or indirectly has the effect 
of subjecting employees'* or, students to 
discrimination prohibited by this Sub- 
part, including relatloniships with em- 
ployment and referral agencies, y^ith la- 
bor unions, and with organizations 
providing or administering fringe bene- 
^fits to employees o,f- thf riiecipiertt. 

(4) A recipient ^hall|not gfant prefer- 
'/encjes to applicants for epiployment on 

the basis of attendance at any educa-' 
tional institution or entity which admits 
as students only or predominantly mem- 
bers of oije sex^ if the giving of suchrpref- 
erences has the effect of discriminating 
on the basis of sex in violatlSin' of this 
part. -/ , . . 

(b) ApplicaUon. The provissiohs of this 
subpart appljf to: . * \ " 
• (1) Recruitment, ^idvertising> and the 
process of application for employment; 

(2) Hiringt upgrading, promotion, con- 
sideration f(ir and aWard of tenure, dje- 
motiori, transfer, layoff, termination, ap- 
plication of nepotism policies, right of 
return from layoff; and rehiring; 

(3) Ratejs of pay. or any other form of 
compensation, and changes in compen- 
sation; 

(4) Job assignments, classifications 
and structure, including position descrip- 
tions/ lines of progression, and seniority 
lists; , ' • ■ 

(5) The* texms of any collective bar- 
' galning^agreement ; 

(6> Granting and return from .leaves 
of absence, leave for pregnancy, child- 
birth, false pregnancy, termination of 
pregnanpy, leaVd- for persons of eithey 
sex to care for children or dependents, or 
any other leaye ; 

(7) . Fringe benefits available by. virtue 
of employment, whether or not adminis- 
tered by the "recipient; 

(8) Selection and iinaiyilal sujipor^t for 
. training. Including japprenticeshjp, pro- 
fessional meetings, conferences, and 
other related activities, selection for tui- 
tion assistance, selection for sabbaticals 
and leaves of absence to| pursue training; 

(9) Employer-sponsored activities, in- 
cluding social or recreational: prqgrams; 
and . 

(10) Any othier term, 'condition, or 
privilege of employment. 
(Sees. 901 i 902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 V^C 1681, 1682) ; 

§ 86.52 Employment criteria. . ' 7 
A recipient shall not adminlister or at^f. 
erate any test or otheij^|||;erlon for ftW^^ 



(Sees. 901, 90df, Education Amendments of ^• 
'1972, 86 Stat. 373, 374; 20 TT.S.C. 1681^ 1682) ^ 

§86.53 Kccruilraenl. V ^* 

^a ) Nondiscriminatory recruitment 
and hiring. A Recipient shall not dis- • 
criminate on the basis of sex in the re- 
cruitment and hiring of employees. 
Where a recipient has been foimd to be 
present^ discriminating on the basis of 
sex in the recruitment or hiring of em- 
ployees, or has been foimd to have in the 
past so discriminated, the recipient shall 
recruit inembers of the s^ sa*dlscrlmi- 
nated against so as to overcome the ef- ^ . 
f ects of such past or present discrimina- 
tion. 

(b) Recruitment patterns. A recipient 
shall hot recruit primarily or exclusively 
at entities which furnish as applicants : 
onl^ of predominantly members of one 
sex if such actions have the effect of dis- V 
criminating on the basis of sex in viola- _ 
tion of this subpart. ? / 
(Sees. 90X, 902,**Educati6n Amendments of 
1972, 86 Stat. 373, 3^4;^ 20 T;.S.C. 1681, 1682) 

§96.54 Corapcnsalion, . ^ 

A recipient shalk not make^ or enforce 
any policy or practice which, on the basis 
of sex I 

(a) Makes-distinctions in rates of pay 
or other compensation; 

(by Results in the payment of wages^ to 
employees of one sex at a rate less than 
that paid to employees of the opposite 
s^x for equal work on jobs the perform- 
*ance of which requires equal skill, effort, 
and responsibility, and which are per- * 
formed under similar Working conations- 

(sees. 901, 902, Education Amendments of 
197^, 86 Stat. 573^374; 20 u:s:C. leSl, 1682) 

§ 86.55 . ^ Job classificalion and slruclurcp- 

A recipient shall not: 

(a) Classify a job as beiog for males or 
for females; 

(b) Maintain or establish separate, \ Is 
lihes of jDrogression, seniority lists, pareer 
ladders, or tenure systems based on sex; 
-or^ 

(c) Maintain or esta}3lish separate 
lines of progression, seniority systems, 
career ladders, or tenure systems for 
similar jobs, position des.criptioris, or job 
requirements which classify persons on 
the basis, of sex, unless sex Is a b<jna-flde 
occupiationftl qualification for the posi- 
tions in question? as set forth in § 86.51. 

(Sees.. 90ll 002,. Education Amendments of 
V 1972, 86 <j9t^|. 373, 374; 20 U.S.C. 1681, 1682) 

.v § 86.56 Fringe benefits. ' 

^a) 'Triiige benefits" defined. '^^^^ 
purposes of this* part, "fringe benefits" 
means: any medictd, hospital, accident, 
■ hfiB insurance ojr retirement benefit, serv- 
ice, policy or plan, any profit-sharing or 
bonus plan,,leaye, and any other benefit 
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or sejfVlce of emplDyment not subject to 
the plpvision of § 56.5i. ^ % - 
(b) PrdMlntions. A recipient shall not : 
V (1) biscrfminate on th^ basis of sex 
with ifefeard to making fringe benefits 
available to employjees or make fringe, 
benefits available to spouses, families* or 
depeiidents of employees differently upon 
the basis of the employee's sex; ^ ^ 
(2) Administer, operate, offer, or par- 
ticipate in a fringe benefit plan which 
does not provide eittter for ^qual periodic 
benefits for members of each sex;.or for 
equal coiirtibution^ to the plan by such 
recipient for members of each sex; or * 
C3) Administei*, operate, offer, or par- , 
ticipate in a pension or retirement plan 
whicli establishes different optional or 
compulsory retirement ages based on sex 
6t which Qtherwisfe discriminatiBS in ben- 
efits on the basis of sex. 
'(BeC3 901, 902, Education Amendments of 
1912, 86 Stat. 373, 374; 20 tJ.S.C. 1681, 1682) 

§ 86.57 Marilai or parental status. 
*• (a) GfeneraZ. A recipient shall not ap- 
ply any iJOlicy or take any employment 
action: • 

1 (1) Concerning the potential marital, 
parental, or family status of an employee 
or applicant for employment which treats 
persons differently on the basis of sex ; or 
[(2) Which is based upon wAetherTian 
' ettiI>loyee or applicant for employtiient is 
itihe head of household or principal wage 
f ^irtier in sugJj employee's ^or applicant's 
: ^ifBunily unit 

-^^Cb> ^PregTtancyfK recipient shall not 
'■t f :4lscrimiiuite against or exclude from em- 
v^.'l^loyment any employee or applicant for 
f f ':^mployjnent on the basis of pregnancy, 

■ f (jhlldbirth, falie pregnancy, termin^ation 
i> Of pregnancy, dr recov«f^ therefrom. 

■ i (tj) 'Pregnancy as a temvorUry disabiW 
:j^-:ky. A recipient shall treat pregnancy, 
^ = 'childbirth, false pregnancy,. termination 
^; /0f pregnancy, and recovery, therefrom 

* ' and any temporary disability resulting 
I ' therefrom as any" other temporary dis- 
/' ability for all job related purposes; in-. 

' ' i eluding cohunencementf'duration and ex- 
' tensiOHfivof leave, payment of disability 
i:kicame, accrual of seniority and-=any 
/ /other benefit or service^ and reinstate- 

• ■ jhient, and' under any;, fringe benefit 

offered to employees by virtue of 
;f©ipployment. ^ 

(d) Pregnancy leave. In the case of a 
0 recipient which does not maintain a leave 
/// policy for its employees, or-ih the case 
U ' of an employee witii imufllcient leave 
/' accrued employment time to qualify foY 
leave under such a policy, a recipienu' 
shall trfeat pregnancy, chfidhirth, false 
pregnancy, termination of pregnancy 
am recovery therefrom as a Juatlflcatloh 
for a leave of absence withoijit pay for a 
reasonable period ol .time, at the conclu- 
sion of which tlie employe© shall be re- 
instated to the status which she held 
when the leave began or to a cpmpaiyible 
position, without djscrease in rate of com- 
pensation or loss of promotional oppor- 
tunities, or anjr other right or privilege 
of employment. 
/' XB^ca «>1, 9012, Educiktlon'^Amendmenti of 
% IWa, M Stat. 373, 374; 20 U:S.C. 16^1, 1M2) 
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§ 86.58' Effect of Sla^e 'or local law or- 
other requiremenls.X /\ 
(a) Prohibitory reftuirements. The oh- 
ligation to comply with t^is subi^art is 
not ohviated or alleviated 1?y theOexist- 
ence of any State or locjal l^iw or cither 
requlrenient which imposes prohibitions 
or limdits upon employment oi memb^ers ^ 
of* one sex which are not imposed upon 
members of the dther sex.. • \ A 
< (b) Benefits. A recipient whidh -^pro-^X 
vides any compensation, service, onbene- 
fit to members of one sex pursuant to a 
State or local law or other requirement 
shall provide the same compensation, 
service, or. benefit to ^embers of tne 
>other sex. ' ' ^ \ 

(Sees. 901. 902, Education Amendments of\ 
1972, 86 Stat. 373, 374; 20 U.S. C. 1681, 1682) 

§86.59 Advertising., 

A.recipient shall not in any advertising 
related to employment indicate prefer- 
once, limitation, sf>ecification. or dis- 
crimination based on sex unless sex is a 
'bona^Ude occupational qualification for • 
the particular job in question. 

(Sees. 901, 902. Education Amendments of 
1972, 86d5tat. 373, 374; 20 t]f.S.C. 168X, 1682) 

§ 86i60 Prc-cmployihent inquiries. 

(a) Marital status. A recipient shall 
not mUke pre-employment taquiry as^to 
the marital status of an applicant for^s 
employment, including whether such ap-- 
plidant is *'Miss or Mrs." 

kh). i^iex. A recipient 'may make' pre- 
employment inquiry as to the sex of an 
applicant, for enfployment, but only if ' 
such ihquirar is m^e equally of such ap- ' 
plicants of both* iexes, and if the results 
of such inquiry are not used in connec- 
tion with discrimination prohibited by 
this part. ^ • » 

(Sees. 901. 902; Ediication Amendments of 
197!^. 86 St&t. 373, 374; 20 U;S.C. 1681, 1682) 

§ 86.61 Sex as a liona-fide occupiitioniii 
qualification. 

A recipitoj^ may taEce action otherwise 
prohibited by this subpart provided, it is 
^ shown that sex is a bona-flde occupa- 
tional qualification for that action, such 
' that consideration of sex with regard to'' 
such action is essential to successful op- 
eration of the employment function con- 
cerned. A recipient shall not take action 
pursuant tb this section which is based 
upon alleged comparative employment 
characteristics o;r stereotyped character- 
i^tions of 6ne or the other sex, or upon 
preference based on sex of the recipient^ 
employees, students, or other persoijis, 
but nothing contained in this section 
i^all prevent a recipient from consider- 
ing an employee's sex in relation to em- 
ployment in a locker room or toilet fat- 
cillty use*d only by members of one sex. 

(Sees. 901, 902, Education Amendments of 
1072, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682) 

§§86.62-86.70 [Reserved] 

Subpart s— Procedures [Interim] ^ 

§ 86.71 Interim proceduret. . 

For the pimx)ses of implementing this 
part during' the period between Its effec- 

* - • f % 
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tlve date and the final issiknce 6y the 
Department of a consolidated procedural 
regulation applicable to title TX, and 
other civil rights authorities adminis- 
tered by the Department, the procedural 
provisions applicable to title VI of the 
rivU Rights Act of 1964 are hereby 
adopted and incorporated herein by 
reference. These procedures may be 
fourid^at 45 CFR §§80-6—80^11 apd 45 
C^T^art 81. ^ 

, Sttb JECT Index to 'TrriJi ESC Pkeamblh and 

V , - Rectilation* 

' X ' •• ■ 

A^^ess to Course Offerings [43, 66, 66, 67, 68]; 
, \86.34 X 
Acc^s to Schools Operated by IjEA's, [44]; 

, e^.36 . ' 

Admitsajlatis. [6, 6. 30]; 86.16, 86.31 
Afflrniative and remedial Action, [16, 17, 

V 241; 86.3(a); (b) ' 
Administratively separate units,. [30]; 
^ 86,16Sb) 86.2(0)^ 

"'"^ li^ucati^nal InstitutlonSi [301, 86.15(d), 

^6;2(n^k 
Q^neral^ B6.21(a), 86.3 (p). 
Prohibitions relating to marital and pa- 
rental status; [3?, 361; WJjajJc) 
^ofessional schools^ [30 [ , 8jB!2^) 
Public^ ms^tittitlons oi (undergraduate 
higher ediication, 86.15 (ej 
^ RecruitmentM 34, 36]; 86.23] 
Specific prohibitions, 86.210b) 
Tests, [31]; 8Q.21(b)(2r | 
Preference in fLdmission, [35] J 86.23 '. 
Advertisings 86.6^ ' . 

. Affirmative Action, see "R^nftdial^ and Af» 
' firmative Actions" 
Assistance to "outside" discriminatory or- 
garilzatictas, [40, 53]; 86.31(b) (7)', (c) 
Assurances, [18]; 86.4 
, Duration of obligation, 86.4(b) 
. Porih, 86.4(c) ' 
A^htetica, [ 69 tdl 78 ]; 86.4 1 

Adjustment period,' [ 78 ] ; 8M1 (d j ^ 
Contact sport defined, 86.41(d) 
Equal opportunity, [76, 77]; 86.41'(.(j 
Determining factors, )B6.41 (a) (1) 
Equipment, «6.41 (c) * 
Expenditures, 86.41 (c) 
Facilities. 86.41(C) ^, 

TrafVel, 88.41(c) - 
Scholarships, (64. 66]; 86.37(d) 
CSteneral. [69, 7Q, 71, '72, 73, 74, 76]; 86.41 (a) 
Separate teams^ [76]; 86.41(b) • 

■ . '-. ^ '.. ■i^B, 

BPOO, [d6]; 86.81 

■ ' .* ' ;. . 

Comparable facilities 
Housing, [42^1> 86.32i 
Other, 88.33^.36 (b) 
Compensation, [84, 87, 92]; 86.6i ^ 
Counseling ' 

Disproportionate classes, [46^60]; 88.38(c) 
. General. [45, 69]; 86.36(a) ' 

Materials, [45, 69]; 86.36(b) , . . 
Course Offerings 

• Adjustment period, [661; 86.34(,a) (0 
Qicneral, [7,43]; 88.34 ; 
Music classes, [431; 88.34(f) 
Physical education, {43, 66, 68] ; . 
Sbx education, [43, 57]; 88.34(e) 
•Coverage, [51; 86.11 to 86.17 

Exemptions , * 

Curricular materials, [53]; 86.42(a) 

,i ' xy-K - ■ \ '\' ■■ " 

mnnitions; [l^. 15]; 86.2(a) to (r) . 
Designation of responsible employee, [30, 22]; 
. 86.8(a)^(b) 




• Preamble paragraph numbers ar* la 
brackets [1 
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i)issemin»tion of policy, 121) r 86.9 

DistrnDution, 88.'9(c) 

IJotincation of policy, {21]; 88.9(a) 
, ^Publications, 88.9(b) 
■■faress codes 80.31 (b J (4) 



Ediiqation Institutions 

Controlled by religious^rganizations, 80.12 

►Application, [29, 28]j 88.12(a) 

Exemption, [26]; 86.12(b) . 
Education Program and Activities 

Benefiting frdtax Federal financial assist- 
jince, [10, 11]; 86.11 \ 
I General, [10, 11^ 53]; 86.31(a) 
» Programs not operated by recipient^ [41, 
54]; 86.31(c) 

Specific psohibitions, [38, 39, 40, 63]; 86.31 
(b) V 
Effective Date, [3] , . ♦ L 

• Employee responsible for Title IX,''See'*'iDeS: 

ignation ol Responsible Employee" 
Employment 

•Advertising, 86.59 * , 

ApplicationT8"6.51(b) 

Compensation, [84^ 92) ; 86.54 

Employment criteria, 86.52 V 

Pringfe benefits, [88, 89|]> 86.56 - ^ 

General. [81, 82, 87]; 86.51 \ 

Job Classification andjstructure, 86.55 ^ 

Marital and Parental Status#6.57 
— Pregnancy, [85,93]; 86.^7 (b)w ' 

Pregnancy as Temporary 

DisabUity, [85. 93]; 8^.57(c) "^s. * ' : 

Pregnancy#fcavfr [85,«j98, 94]; 86.57(4) \ * 
Pre-Employiiaent lAquiryp^ 

BecruitmJnt, [ 83; 90, 9i, 95 J ; . . ' 

^ gex'asaBPOti, [96]; 8€).61 ' ' 

Student Einployilient, [66]; 86.38 ' , 

Tenure, 86.51(b) (2) ' f 
ExemptionsJ [5, 27, 28, 29,-.po, 531; 86.12(b«)„ 

. 86.13, 8$'.14, 8645 (a) 86.15(^1,86.16 

. • ."• 1' .F # ■ • ' 

^ ■ • — — 

Federal Financial ^isti ,nc^, 86!&(a) 

Financial Assistance U> studenSt^ [46,^60,^ 

61]; 86t37 

Athletic Scholarships,] [4^, 64.^] J 86.37(d) 

Insti tuition^, , • (study at [ 63 ] ; 
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Fraternities/Sororities . 

Social, [63,2V, 281; 88.14(a) 

Busin'ess/professlonal, .[40, 63, '27, 28]!- 
86.31(b)(7) 
. Honor societies, [40, 53]; 86.31(b) (7) 
Fringe benefits, [67, 66, 89]; 86.56, 86.39 

Part-time employees, [89] , 



Qrievance' Procedure, see • -Pesignatic^ of re- 
sponsible employee", 86.8 (y) (b) 



Health an^insurance Benefits .and Services, 

[67,88, 93]; 86.39, 86.56 ' 
Honor Societies, [49, 63]; 86.31(b) (7) 
Housing, 86.32 ; 
Generally. [42]; 86.32(b) 
Provided by recipiSnt. 86.32(b) 
Otherhousing. [54]: 86.32(c) 



Job Classification and Structure,^86.55 



LEA'S, [44]; 8'6.35 



M 



Foreign 
' 86.31(0)' 
General, 86.^7 ; 
Non-need schoija; 
Pooling of sex4 

8e.37(b) 
Sex->restrictive aissistf ncl 



■shipjs, [|82,]; 86.37(b) . 
restriictlve, [46, 61, 62];. 



through fbreign 



or domestic wills [46, 6X, 62] ; 86.37(b) 



Foreign ^Scholars)! ipSi 



ithce" 86.37 iiid ">LSsistancd to 'outside' 
discriminatQr^' org( rnizations**, 86.31 (0)^ 



ei r'Financiar»33ist- 



Maritai and Parental Status 
. Employment i' :' 

• Geneyil, [85, 93, 94]; 88.57 
. Pregnancy, [85,93,94]; 88,57(b) • * 

Pregnancy as a temporaiy disability, [85, 

03,94}: 8e.57(c) 
Pregnancy leave, [85,9^^94]; 86.'67(d) 
Students ; , ' , 

'Oeneral, [49]; 86.4Q(a)(b) 
Pregnancy ^nd related conditions, ' XSOl; 

86.40(b)(1) (2) (3) (4) (5) 
(Slassparticipation,, [50]: 86.40(b) (1). 
Physician certification. [ 50 ] ; 86.40 (b> (S) ' 
Special classes, [501,' 86.40(b) (3) 
— ^mporary leave, [50J: 86,40 (b) 1(4) (5) 
Membership Practices of Social fraternities 
- and sororities, [27, 28, 53] ; 86.14(a) 
Volimtary youth senvicen* organizations, 

[2>,28.53]; 86.l4(c)J 
,YMCA. YWCA and cfthers,' [27, 28, 6^|; 
. ^ 86a4(b) ^ ■ • . 

Military and Merchan*^Marihe Educatioi^al ■ 
' Institutions, [29]: 86.13 



Pooling, see "Fltxahcial Assistance", 86.37; 
pre-employment Inquiries 

Maritalstatus, [86, 95]; 86.6b(a) 
. Sex, 86.60(b) 



Preference in Adijilssions, [363; 80.22 

See alsp "Remedial and Affirmative Action" 

'Pregnancy, Employment 

General, (85, 93, 94] ; 88.57 • 
Pregnancy: [85, 93, 94]; 88.57(b) • ~ 
Pregnancy as temporary disability, [86, 93» 

94n88.57fc) . 
Pregnancy leave, [85,93, 94]; 88'.67(d) » 
Students 

General, [49,50]; 88.40(a) and (b) , 
.Pregnancy and related conditibns; [60];* 

86.40(b)(1) to (5) 
Class Participation, t50>55, 58]; 86.40(b) 

^ , (1) 

^Mcal certification, [50] ; 86.40(b) (2) f 
Special class, [5b]i, 86.40(b) (3) , ' 
Temporary leave, .[50] ; 88.40(b.) (4), (6) 
Private Undergraduate Professional ^schools, 
[30]: 86.15(d) . 

■ Purpose of Regulation, [13]; 86.1 

R 

Real'Property, 86.2(g) • . , 

Recruitment ^* • 

Employment 

Nondiscrimination, [83, 91 ] ; 86.53(a) 
. Patterns, 88.53 (b)' ^ 
Student 

Nondiscrimination, [34, 351; 86.2^(a) 
Reci^uitment at certain institutions> 86-.'23 
. (b) . 

Religious Organizations * ' , 

AppUpation, [29, 28]; 86.12(a) 

Exemption, [281; 86.12(b) 
Remedial and Affirmative Actions, [16, 17, 

24); 86.3 , 

• " 

Scholarships, see? "Fiikanciai Assistance", 

80.37 , 
Self-evaluation. [16,'221; 86.3(C) (d) 
Surplus Property (sees, Transfer of Property^ 
86.5) • .1 . : . . : ' 

■ Duration of obligation 86.4(b) 
Real Property .86.4(b) ( 1 ) 

Textbooks and curricular materials, [52, 79, 

801: 86.42 • " 

Termination of ftrhds, [10, 11] ^ . 

Transfer of property, 86.6 " . 

; Transition Plans ' 

Content of plans, 86.17(b) . 
Different from Adjustment' period, [78]; 
86.41(d) ' ^ ' . - ; 
^Submission of plahSi 86.17(a) •» 

:■■{;. [FRDoc.75-14551 FiiedS^75;8:45*m] . 
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Retirement , ' , 
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Eegulations by HEW fo 
Education Amendments of 1972,^ dealing 
presented/ Although womem^s athletic 
attent'ibli; the staiut^e- and.im.pleiRenti 
phases of cajjpus operations , includift 
programSf housinggr financial assistan 
developments' are also noted, inciludin 
provisions of retirement plans, propo 
part--time employees r and allowance of 
scholarships designated by a willr tr 
instrument. Proposed changes in the 0 
enforcement procedures are described. 



r*^implementing*Title IX of the 

with sex >discriminatidnr^are 
programs have received great, 
ng regulations affect many 
g ad missions ; '^educai:ion:'-; — 
ce, anfil" employment.^ specific 
g self-evaluation procedures,* 
rtionate fringe benefits for 

poolingy^'f sex- restrictive 
ustr 'or sim*ilar legal . . 
ffice of Civil Eights • 
(LBH) ' . 
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♦responsible for the quality of the original. document. Reproductions * 
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Sex Discrimination • - j ' - '^/^ 



"Final" Title IX REGULATioNs IsjSUED By OCRj 
Sweeping Changes Proposed in HEW Enforcement , . 




2%is Special Repott is being , issued gointty by NACUBO coid ihe ] 
College and University Personnel Association to provide business . . . 
and personnel officers on' campus with timely, information on HEW^s 
regulations for implertientiyig Title 'IX of the Education Amendments " ■ 

of 1972. - ^ ^ ' . • • V ' 

. , ' . - ; ■ ■ . . ^ .■• 

/ . V ^ ■- ' ' ■■ ^ ■ - .V . y 

On June 4 HEW* s Office for Civil Rights (OCR), published ±n the Federal Register "final'^ 
regulations for implementing the^landmark federal statute prohibiting sex. discrimina- 
tion in ed:ucationj-—Tifle IX. of the Education Amendments; of 1972 [P.L.^ 92-318, enacted 
June 23, 1972]. The rules, which were signed by President Foj^d on May 27 ^fter three 
months of review by the White House Domestic Council, are reproduced in full on pages 
,,3 through 20 of this Special Report.^ . * * . 

The Title IX r$gulations--^Which are. "final" but must still undergo a 45-day perio(i of 
Congressional* reyiew- — will^ become effective on tJuiy 21, 1975 (except for Certain pro- 
visions regarding athletics), unless the Congress passes a^ "concurrent resolution of 
disapproval" by that Sate. Once the Congressional opportunity to alter the rules has 
* expired, the NACUBO servic^, \Federa:Z Regulations and ' the Employnfent Practices of, Cat" 
leges 0:id"Universities ^ \mi Inclnde^a reproduction of "the finaj. Title IX regulations 
as a supplement to a new chapter on "Sex Discrimination." . , 

' The statute states that " ^ . i ^ ' 

: . ' ' ' ! ■ ■ ■ 

■ '■ ■ • . ^ 

No person in" the United States shall on the basis of sex, 
/ / be ^Sjccluded from participation in, be denied the benefits 
/ ■ of,. or be subjected to discrimination under any education 

program or activity receiving Federal financial assistance. ' 

•'.-/. ■ • - . • ' ' - 

Although women's athletic programs have dominated the national coverage of- Title IX, 
the statute and implementing regulations are more far-reaching and will affect many ^ 
pliases of campus operations, -including: admissions, education programs, hou^i^g^ fi- 
nancial assistance, atid employment,. ^Specific developments of importance include: 



1^ • * Seli^-evaluation procedures* for Title^X compliance are included in the "final' 
regulations [see discussion <ra page 2 and §&6.3(c) of the rules]-., n 



s% ' * The Department of Lab*or 'stance on employers' con^tributions to retirement plans 

^ (equal contributions or ecjual benefits) has been adopted for Title, IX^ However, at 

^ ' the direction of the President, a standard government-wide policy on sex bias ^ in 

' this Special Report has been distributed to Primary Representatives of member institutions. It is not copyrighted, and NACiUBO 

Sl> . V encourages any additional reprintlngs and distributions that may be appropriate. For 

O of College and University Business Officers, OtwDuporitCircljKu^ 

ERIC : . ■ ■; ^ t ^ .| 
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retir^ent programs may be a'dopWd in thetneaf' future. The Equal- Employment Opportu* 
nity Coo^nating Cx)uncil has be6n directe4 to study the issue, in ddnsultatitlh with - 
HEWV and repbrt by October 15, 197^ on the possibility of a consistent federal pOU<5^, 

* Proportionate'iw.iCge benefits fot*parJ:-time employees are not necessarily- requi-ired 
by the Title IX rul'esx, . . \ ' ' - . ; \ 

* ThI regulations allow^^for the "popllng" of sex-restrictive scholarships designate^ 
by a will, trust, or similar l^gal instrument. ' ' 

Title IX regulations also prd^ide^ampus Administrators with' many other requirements, 
"some of which may have major in/plicat^Qns for all higher education ^stitutiqjfe and. 
others which may have, a varyir/g. impact Impending on the campus. Administrator'te. with 
responsibilities for coordinating Title IxNompliaftce or implementingV certain Title 
IX programs are urged to reaS the full text olf the new regulations. Staff members of . 
NACUBO and CUPA are ready to assist rei)resentatives of member institutions with spe- " • 
cific questions or problems related to Tifle IX. . Issues on which- a go,verrimenf ruling ^ 
or written statement are necessary should be addressed to regional office^ of HEW s . 
Wfice for Civil Rights (locate)^ in Boston, New York, Philadelphia, Atlanta, Chifiago^, 
Dallas, Kansas City, Denver, Sa'n^rancisco, and Seattle). 

Many questions related to HEW intent may riot be answered until months or years of 
administering. Title -IX have passed; certain aspects of the requirements, including . 
issues related to scholar^? s, physidSl education, and curricula, may not be resolved 
until they are address^dHjy the court system. ' .' ' ^ 

OCR PI^POSES GHAIJSE IN CIVIL RIGHTS ENFORCEMENT PROCEDURES ' \, „ 

Simvacaneous w/th its issuance of Title IX regulations,, OCR 'proposed (FedercclrHegistery 
JuyCe A) a swe^ing change in the department's enforcement TgrocedureS for civil -fights 

/at/tes administered by HEW. Under the proposed rules, OCR will no longer investigate 
xadlvidual Complaints . However, individual complaints will be used for the setting of 
/priorities' for civil rights enfo*cement and broad inquiries into patterns .of discrimi- 
nation. The intent 6f the change is "to focus HEW' s enforcement njachinery on the main, 
systemic/forms of discirimi'hation. . .rather than- follow an approach in which priorities 
are dictated . by the morning's mail, and each complaint. Whether specious or not, must 
be fully investigated." » 

A'ffec/ed by the proposed rules would be TiJ:le l^X, Title ,Vl of the Civil Rights Act 'of 
1964,/ cei:Jtain sections of. the 1973 Rehabilitation Act and the Public Health ^Service 
Act, /and other statutes administered by HEW dealing with alcoholism and dri^gabuse.- - 
Enfoitcemen^ procedures for Ex-e'cutive Order/11246,' as amended, would not be aFfected, 
,sin^e.OCR is merely, the agency designated by 'the Office of Federal Contract Compliance 
for affirmative action' compliance in hf^her education. 

Untiil these procedural regulations are issued in final form (insti^tutions have until 
July 19, 1975 to submit to OCR comments ori the proposecf rules). Tittle IX interim proce- 
dure's ari the same as those used for Title, VI of the Civil .Rights Act of 1964. "Title 
IX compliance may, for thermos t part, be a matter of institutions' "moving in good faith 
to end sex discrimination." The "final" rules include procedures to allow colleges and 
universities to evaluate and modify their own programs and take appropriate reifledial 
steps to eliminate sex discrimination. These steps must, be taken within one year of 
"the effective' date" of .the re.quirements,. "July 21, 1975. 
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^ Title 45— Public W«<^ni 

SUBTITLE A-tDEPARTMENtV HEALTH, 
EDUCATION, AND WEiFARE, GENERAL i 
ADMINISTRATION. ^ 

PART NONDISCRIMINATIOW ON THE 
BASIS OP SEX IN EDUCATION PRO- 
GRAMS AND ACTIVITIEC RECEIVING OR 
BENEFITING FROM FEDERAL FINAN- 

, CIAL ASSISTANCE \ 

1 ' . 

; On June 20, 1974, the Office for Civil ' 
Rights of the department of Health, Ed- 
ucation, ax>d Welfare gave notice of. pro- 
posed rulemaking to the effect that it in- 
tended to add Part 86 to the Depart- 
* ' ' mental regulation to effectuate title IX 
of the Education Amendments of 1972 
(20 U.S.p. sections 1681^et seq.) , except 
sectiorjs 004 and 906 thiereof (20 U.S.C. 
V . 16IH and 1686) y with regard to Federal 
fii^ancial assistance adminMered by the 
Department (39 FR 22^8) . mie rx pro- 
vides that "No person In tfhe United 
Stat^ shall on the basis of ^ex, be ex- 
qlud^ from participation in, be denied 
t|ie ticneflts of, or be s]ubjected\to dls- 
e^lnilnation under any *educatioii proj, 
gWi or activity receiving Federal flpan* 
cial adaistance," with certain, exceptions. 
- ' TJtle tX la simUar to title VI of the ^ivU 
^.RlghtS, Act of 1964 (42 U.S.C. 2000<^et 
seq.) except that title rX applles to dfe- 
crlminstUon based on sex, is limited to 
education progrtUm and activitiea, and 
Includes employtnent. Title DC is also 
slmllat to, but independent of, sectiona 
799 A and 845 of ^ the Public Healtli Serv- 
ice Act which, in effect, p?:osoribe dia- 
crimination on the basis of sex in admis- 
sions to certcdn health training pro- 
grams (42 TT.S.C. 295h-9 and 42 U.S.C. 
298b-2). 
... . 2 

Interested persons Were given until - 
October 15, 1974,* in i^fhich tb submit 
written comments, suggestions, or ob- 
jections regardixig the proposed regula- 
tion. The Department rcc'eived over 9700 
comments, suggestions or objections and, 
after consideration of all relevam; mat- 
ter presented by Interested perswis, the 
regulation as proposed is hereby adopt- 
ed, subject to ckwiges as reflected here- 
in, 

3 



RULES AND REGULATIONS 

Xormatlcm poUcles, and other general 
matters related to discrimination on the 
basifl^of sex. The Subpart also explains 
the effect of state and local laws and 
other requirements. 



Subpart B (§§ 86.11 through 86.17). de- 
scribes the educational institu^ons and 
other entities, wt^ether public or private, 
which are covered in whole or injpart by 
the regulation; It also . Includes exenft)- 
4ions as to the admissions pr^tices of 
certEun educational institutu)ns and ^n 
exemption as to the meiAbership pra5:- 
tices of soci&l fraternities and sororities, 
' the Boy Scouts, Girl Scouts* Camp Flj^e 
Girls^Y.W.CA.^ Y.M.C.A., and certain 
volumkry youm service organizations. 
This Subpart defines * 'admissions," and 
describes certain educational institutions 
which lire eligible tQ> submit transition 
plans designed to convert Uieir single-sex 
admissions processes to non-discrimina- 
tory processes over a stated period of 
^me not to^xiieed seven years from thfi 
date cf eipLctment of title IX (l.e.,^by 
June i4, 1»79) .' The exemptions for the 
admissions practices of certain} educa- 
tiohal institutions ^re set forth In § 901 
(a) of title DC as originally passed by 
Congress in Pub. Ii. 92-318. The exemp- 
tion for the Qjembership practices of the 
aforementioned youth organizations was 
inserted into title IX by § 3 (a) of Pub, L. 
93-568, signed by the ^^<§Ident on De- 
cember 31, 1974. . 

6 • . . 

Subpart C (§| 86.21 through 86.23) sets 
forth the general and particular pr0hi- 



employment in educational programs and 
activities. The specific subject matters-# - 
covered are: discrimination on the basis 
of sex in hiring and , employment cri- 
teria, recruitment, compensation. Job 
classification and structure, prombtionl 
and terminations, fringe benefits, coi^- 
sideration of marital or parental staltus, 
leave practices, advertising, and pre-em- 
ployment inquiries as to marital or pa; 
rental status. It also includes provisions 
for exemptions where sex is a bona^fide ^ 
decUpatfSfnaj qualification. > 

9 

Subpart P (§ 86.71) sets forth the in- 
terim procedures which wlU govern the 
implementatioA of the regulation by in- 
'conporatin^ by reference the Detijirt- 
ment's procedures under title -VI of » the 
Civil Rights Act of 1964. 

Scope of Appligation 

10 

Section 86.11, in Subpart B, provides 
that the regulation appllear"to each edu- 
cation program or activity which receives 
or benefits from Federal financial assist- 
ance" administered by the Department., * 
Under analogous ca£es Involving consti- 
tuUonal prohibitions against racial dis- i 
crimination, the courts have held that ' 
the education functions of a school dis- 
trict or college include any service^ fa- _^ 
cillty, activity or program which It op^r- " 
ates or sponsors, including athletics and 
other extracurricular activities. These 
precedents have been followed with re- < 
gard to sex discrimination; see Brenden 
t?. Independent School District 7^2, 477 



bitions with respect to nondiscrimination J'- 2d 1292 (8th Clr. 1973) 
baml on sex In admissions Dollcies and ^ / 1 1 



based on sex in admissions policies and 
admission preferences. Including re- 
quirements caQ!iceming recruitment of 
. students. The regulatory requirements 
regarding treab^aent of students and 
emplosmxent (Subparts D and £) are ap- 
plicable to ap edUcatiorfal institutions 
receiving Federal financial assistance, 
including those whose admissions are 
exempt under Subpart C* . j / 



11 



Err 



Datx 



This regiilatioi^ has been signed by tne 
Becretu^ lof Health, Education, and 
WeUare and appkoved by the President. 
It will be transmitted to Cox^ress pur- 
suant to sectionr 431(d) (1) of the Gen- 
eral Education Provisions Act, as amend- 
ed by section 609(a) (2) of the Education 
Amendments of 1974 (Pub. Ii. 93-^80, 8a 
Btat 567) . Tbe^ refulation will become 
•ffaoU^ on July 21, 1975. 



BUMMAIIT pr RiGXTLATXOlf. 

Subpart A of this regulation i%% M.l 
thfAii^ M.0> Includes definltiona and 
loovtaiofis eencdming: remedial and af- 
flnnatlY* acttons, self-evaluation, re- 
QBlrsd assoraiicasi diMmlnation of in- 



Title IX^requlres in 20 tJ.S.C. 1682. that , 
temination or refusal to grant or con- 
tinue such assistance *'shall be limited 
in its effect tathe particular education 
program or activity or part thCeof in, 
which noncompliance has been fdimd." 
The ^interpretation of this provision in 
title IX will be consistent with the inter- 
pretation of similar language contained 
inktitie VI of the CivU Rights Act of 19«4 
(42 U.S.C. 2000d-l) . Therefore, an edu- 
cation program or activity or part 
thereof operated by a recipient of Ped- 

^ _ eral Jflnanci|il assistance administered by 

jecTmattcr covTredin^Sul^^^ Department will be subject to th^ 



Sul)partl> (9§ 86.31 through 86.42) .sets 
forth the general rules" with respect to 
prohibited discrimination in educational 
programs and activities. The specific sub- 



discrimination 'on the basis of sex in aca- 
demic research, extracurricular and 
other offerings, housing, facilities, access 
to programs and activities, financial and 
employment assistance to students, 
h^th and insurance benefits for stu- 
dents; physical education and instruction, 
athletics, discriiWation beised on the 
marital or parental ^atus of students 
and portions of classes dealing with sex 
educatioq. The regulation expllcl^y does 1969^ 



requirements of this regulation if it « re- 
ceives *or^benefit9 from such assistance. 
This interpretation is consent with the 
only^ case specifically rulli^ on the lan- 
guage contained in title VI, which holds 
that Federal funds may be terminated 
und(^r-4itle VI upon a finding that thoy 
^'are infected by a discriminatoi7 en- 
vironinent ♦ * Board of Public In^ 
struction of 'TaiMr County, Florida v. 
Finch, 414 R 2d 1068, 107tf~79 (5th Cir. 



not affect the use tof particular textbooks 
or currlcular materials. 



Subparts (II t6.5I through 86.61). sets 
forth the feneral rules with respect to. 



. A more detailed discussion of various 
sections in each of the Sul^iarts of the 
title IX regulation is set forth in the 
following paragraphs. In certdin* cases, * 
major Issues and the reasons for the. 
final language are discussed. 
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SUBPAnir A— -Changes 
' ' 13^ 



oni)ther Federal provisions Is amei^0^ 
to A<i(H^^ >^ordfl***and do not alter" Im- 
medjliUely prlSr to the word ^^^bllgatiiensV 
In file proposed regulation* ^ - ' 

ity is offered or sponsored by^educaV ^ Section Is.S^The secti^ concerning 
Uonal institution as deflnk in this part.? designation of a responsfbfe> emPU^jfee ^ 
. \ Amended as follows: The section as it 

\' Appeared in the proposed regulation is 
Paragraph k2(a)-.The definliiou^of, /redesignated ete patagraph 86.5(a) Md 
"title IX" as used in the regulation is Wis amended by adding, the end of the 
amended by adding ''except §5?04 and^ — ««,,«n..^MT. fi.*^ nmnosi-d 



Section 86.1— Tne 8talement*of pur- 
pose is ahiencled by: wdrdA 
"whether or not sizch progi!»iSor at:ti\\-» 
1 hySk i 



educaV 



906 thereof/* The^U.S. Code cltatipnatas i 
been appropriately amended to reflect 
this change. 

.15 - » . 

Paragraph 86.2(j)— The definition of 
"local education agency" is amended to 
include the f oUowlng^ parenthetical ab- 
breviation: "L.E»A/* 

* 16 ' 

Section 86.3— Remedial and afOnha- 
tive 'action and self-evaluation.* Para- 
graph (a> of tills section is amended to^ 
read as follows: 

If the Director finds that » recipient haa 
discriminated agaliiat ^eraotw on the basis 
of sex In an education program or activity, 
Guch recipient shaU take auch remedial ac- 
tion" as the Director deems necessary to over- 
come the eifocts of sUch d^riminatton. 

• -. " /, 

Paragrapil (b) of this section ,is 
amended by adding the sentence "Noth- 
ing herein shall be interpreted^ alter 
any affirmative action obligations which 
a recilJlent m^y have under Executive 
Order 11246/* , - 

In addition, paragraphs (c) and (d) of' 
this section have been added. Paragraph 
(c) Requires recipients within a year of 
the effectire date of the regulation to 
evaluate their ,policies and pract'ices and 
the effects thereof in terms of the re- 



section as it appeared (to the proposed 
regulation, the sentence: "The recipient 
shall notify ail its stu<]tettUkand em- 
ployees of tlje name, ofiBce^ 
telephone niiinbe? of the empjldyei^'^ 
employee^ appointed pursuant to- this 
paragraph," A secohd paragrapli deslg- 
Hjtt^ad partoaph 86.8(b) is^, added to 
read: \ \f ' ^ 

. (Xt) Complaint procedure of recipient. A 
reclplisat shaU adopt and publish g?ievjanc« 
ptt>cedure»-provldlng^ for prompt "^^Mid equl- 
t^ible resolution of student and «?mpioy©e 
complimts alleging any action' which wopld 
be'prohlbl^d by ^s Pai^f? r \ ^ 

•■^ ■ - - ■ ' ' ^ ' 

21^ " . , 

Section 86.9— The section' gn disseml-^ 
nation of policy has been amendeji. a* 
follo\({5: Subparagraph 86.9(a) (1) js 
amended by adding the words **ftnd par- 
ents of elementary and secondary stu-^ 
dents" iojlowhig the word "students," 
and b/adding the words '''and 101 unions 
or profeesioAal organization holding 
collective bargaining or ^ofpssional 
IgreemehtQ'* before the words "with the 
TftQlpient." 

Y *\^AlfALTSIS 

\ Alth6ugh a himib«s|' of changes were 
xnade in Subpart A, most of these 
chAngrij may be viewed as clarifications 
rat£^i:^han as substantive alterations. 



qulreihents of the regulation, to mo^fy One ^tantlve chMge was made to 
any of these polices and practices which>l 86.3 where two new^parae^phs^con- 
do not or may not meet the requirements 



of the regulation, antfto take appropriate 
remedial action to eliminate th^* effects 
of any discrimination which resulted or 
may have resulted from adherence 'to 
them. Paragraph (d) requires that the 
recipient maintain for at least three 
years from completidh of the evaluation 
mode pursuant to paragraph (c) a de- 
scription of any modifications made and 
any remedial actions taken, pursuant to 
paraigraph (c). 

18 . ^ 

Section 86.4(a) — The general descrip- 
tion <A assurances required is'amendcd 
to add the following: 

An aMurancc of oomjpllance wlthjihis Part 
shall not !>• satUfa^ry to t^t Director If 
the applicant or recipient to whom such 
assurance applies fails to commtt itself to 
thke vrhatevCT remedial action* is necessary 
in accordance with 1 86.3(a) to eliminate 
QxlBting discrimination on the basis of sex or 
to eliminate the effects of past discrimination 
whether occurring; prior or subsequent to the 
submission to the Dlrecltor of such assurance. 

Pan^gmph 86.6(a)— "Itie paragraph 
concerning tjie effect ,Qf 'this regulation 



cen\ing sti^-evaluation have been add^. 
TheB»Qretiry believes that many of the 
discrimmatotr policies and practices now 
adhered to continue largely because the 
institutions responsible for them are uiir 
aware of their e)|isttoM; Accordingly, the 
Secretary believes that-tjie' requirement 
that recipients conduct anlx^tlal lnq\dry 
into their activities will enable<them to 
identify and to eliminate milch discrim- 
ination without the intrusion of tHife Fed^ 
eral government. In addition; where a 
compliance review reveals noncofaipli- 
ance, the department will be able to take 
into account In dejkerminhig necessary 
corrective action to be taken by a recip- 
ient the actions already being taken by 
the recipient to f urthe^^ equal opportu- 
nity and to achieve full compliance with 
title DC and the regulaticm pursu'ant to 
their self-eyaluation. , 

An additional substantive change wiw 
made in \ 86.8 where the regulation now 
^requires recipients to establish grievance 
procedures (|86.»(b)). The. Secretary 
believes, that the estlablishment of grievr 
.ance procedures by recipients j^ill facili- 
tate compliance and prompt correction of 
complaints with resort to Federal in- 
TOlTementiiir 
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The regulatlAi leaves up to the recipi-; 
ent the choice of having, <me central 
grievance procedure or of establlshlnfip 
individual procedures o n, different 
cimpuses ir that^^ ^ 

.23 

-Other than as noted above, the conr - 
tent of Subpart A remain^ substantive^ • 
close to that-in the proposed rule. § 86.2 
is especlalB^" Important since it provides 
ileflnltions applicable throMghout the 
regulation. Of particular is S 86.2 (o) 
which provides that ;vhere an educa? 
tional institution is compooed/of more 
than one schopl, departmeiit W college, 
' admission tb which is independent of 
Nftdmissioh to any other com|>onent, each , . 
auch schoolMepartment or college is con- 
sidered as a separate unit fo]^' the pur-^ 
poses of determining .wtietitxer its admiii- / 
sions are covered by the Regulation. JTius, 
if a priva^ instttjitlon is composed Qf an 
un^ei^graduate^anos a graduate^r<5ollege^ 
admlsfSions to the undergraduate co^ege 
are exempt isee disfcysdon . under 9(1^'^ .. 
part B ; )>elpw7,\^^^ to the ; 

gra<^ate s^hCipl/Ate-lnpi^^^/. _ ' 

* Paragi^a^ih 86;3(a) requires remediali V 
action to overcome the effects of previous 
"dls^dinfaatibn hased Jbn sex which' has ^ 
btenfoQOT in a Fedeimlly 

assisted edticatibh progranfv br>' aJctivity. 
ReihedlaVt»ctioTi jptouant: to* paragraph 
86.3'(ft) Is restricted to those areas of a 
recipient's educaticm prograni; or activity 
•which ittt^ not; Exempt frqm coverage. 
^Paragraph 86,3(h) permits,' but does not , 
required *flhTnative* effortlF to overcome 
the effem of conditions which have re- 
sulted Inlimited participation In all or 
part of a ^recipient's educatioii {program 
or Activity' by members of either sex. * 
Moreover, the affirmative efforts referred 
to in paraiG(raph 86.3|b) do^nbt alter any 
obligations which a (recipient may have 
as a Federal contractor* pursuant to Ex- 
ecutive Order 11246. ^ 

r ^ 25 * 

6ection"66.4 re<iulres each recipient of 
Federal- financial assistance to submit to 
the Director an assurance that each of 
its education programs and activitiea jre- 
celving or benefiting from such assist- 
ance will be administered in comt>llance 
with ttie regulation. Such an assurance 
will be considered upsatisfactory if, at. 
^any time after it is given, the recipient 
ikilf^ to take a|iy remedial «c^ion found 
necessary to correct discriminiaion or the 
effects tic^eof . . 



SoiiMaT B— Changes 

SecUon 66.12 Is* ami^ed as f^ts: 
Paragraph 86.12(b) ^c^i^nflng the' 
clalminl^ of an exemption m&ed on re- 
ligion is amended to read: . 

"(b) Exemption. An eaucatlonal Ixutltutlon 
which wltheiT to *clalm th* etempilon set^ 
forth in paragraph (a) ,of thla s*ctioii ihaU 
-^40 ao by aubmltting In writing to tM Dir«o- 
tor a atattm^nt by tha hlghMt.ranKIng offl- 
cUl of th« inatltution, Ictonilfylng tha pro- 
Tlaioiu of thl%i>art which oonfliot with a 
apedflo tenat of tha t«llflou« organisation. 
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are recipleiits of Fedaral fhiftiirUJ as«- 
fiistancp, whether lecondaiy or post- 
secondary, are exempt ' from coyerage. 
Kerther^the statute nor the iwflatlon 
ftppJ4es to Xfnited States military and 
Merchant marine academies since these 
schc^ls are I>yMleral entities rather than 
recipients of Federal assistance. 



8«cU6ns 8f.M thiovsh St.li are re- 
designftted m §116.15 through <«,17 .A 
new 9 8f.l4 is added dealing with mem- 

hershib practices of social fraternities 
and Sororities. YMCA/ YWCA, Girl 
ScoutBl Boy Scouts. Camp I?ire CMrls 
and c*rtliin^Toluntary youth organlxa- 
tiona. A new paragraph 8«.15(i!i) ..reflect- 
'Inr^ the specific language of subpara- 
graph mTafa) of the SUtu^e. is added 
•specifyinW that the regulation d<*f8 noi 

apply to the admissions practices 61 edu- ^ 

catloniJt ln^**«*^<>*^ t» ^*;>iutter as ^m' their founding have been 

1973, wWchvia one year from the date of tradiUonaUy. and cimtinually single-sex. 



30 



The statute eovers'admissions Ix^* only 
, certain ^iiifitituti«)i?«: vocational, profes- 
sional. rV^uate, and pifblic* under*- 
graduatc^lnstitutions. except sujch of the 




title IX. 

-mree ehiiiigcsXirere made in Subpart B 
of which two mikht be eonsidered sub- 
itantife: Tlie proc^edore ttr obtaining an 
^ezanptian from th^ coyhm otMUeJX 
becaufe of conflict betnien the sUtutory 
iwiulrements and the/eligioili tenpts of 
a ijecipient or ife con VpUinig organizaUon 
have/been mQdlfiey and simplified. 'An 
educational instit\|^k)n now need only* 
aul^t a fitatemoift by its highest rank- 
ing* official klexwying the provisions ol 
tba regulation Ahich conflict with the 
zibets of thevrollKlous organisation in- 
volved. Ihe/mosi notable substantive 
ehange in subpart however. Is the ad- 
dition of IT new § 86.14 which essentially 
the provisions of th^ re* 
centiy y&iacted ''Bayh Amendmentr to 

JC. The amendment, which is ^ 
at %A of Pub. lu' 93^-568. exempts> tirom 
avirements of title IX and. he: 
^ regulation, the membership p 
Jles and practices of certain organ 
/ikOi^ which, though educational in 
turgor assisted by an education instil 
tidn. have traditionally restricted th 
membership to ^nembers of one sex. It 
Important to note that, with respect ti 
fraternal organizations, both the ainendt 
ment and the regtUation limit their ex^ 
eifiption to fratemtles and sororities o£ 
«.soctel nature.;, 1%us..membei^Bhlp poli-^ 
cies bf business and other professional 
fraternities and sororities mliiy be sub- 
ject to coverage either if they themselves 
xedkve Federal financiii assistance tn 
connection with an edoeatlon program or 
activity or if they fall within ttie ambit 
of sitfiparagraph 8i.31(b)C7)o under 
'' Which rcciDients ai^ prohibited from pro- 
vidiiw signmtiMif^aasistance to agencies, 
dcgmn^ations or persons whiA discximi- 
htite on the basis of sex. >^ 

Apart from the changes noted immedi- 
ately above. Subpart B rema^ sttf»tah- 
ttvely tj^ same as it appeared in the prd- 
posed regulation. Section g5.12^providdi 
that the regulation '^does not apply tp 
religiously contron^ 'institutions to . the 
(Stent that stich application would, be 
. UKOosistent with^th^ r^shgious teneU of; 
the eantrol2ii« organ totlon, Sectloii: 
fi,ia of liie ragttlalfton provliies that an 
jm;M1E and private mmtary schooli whl^ 



traditionary, and cmitinually single-sex 
The admissions policies of private under- 
graduate institutions are exempt. Under 
the statute and 1 66.15^ the admissions 
requirements 'do not apply, iti general, tp 
admissions to publib or private pre- 
school, elementary and secondapr 
schools. Because the statute ma^dS^ 
such ''coverage as to vocational schools. 
hawever» admission to public 6r privitc 
vocational schoob. whfether at the junior 
high school, high school or post-second* 
ary level, is covered by paragraph 86.15 
(c) and must be nondiscriminatory. With 
respect to coversge„ of admissions to in- 
stitutions of professional sihd vocational 
education, the Secretary has interpretjpd 
the statute as excluding '*admissiohs 
coverage of professional and' vocational 
pragradis' offered at priva;te. pider- 
graduate schools. Thus, admission |to pror 
grams leading to a first degree In fields 
such as teachhsg. enirineering. and archi- 
tecture at such private colleges will be 
exempt under paragraph 86. 1 5 ( d) . A . 
number of comments were, received urg- 
ing the Secretary to change his Inter- 
pretation of the statute'in this area. Even \ 
^ ter reassessing the I^partment's posi- 
tion on this issue, the Secretary believes 
that Congress did not address the ofer- 
iap between the term "profesdonal" and 
the term "undergraduate.** *rhus. the 
Secretary remains convinced that, while 
that seictionM>f the statute pertaining to 
admissions might be read as including 
professioniil degrees wherever they are 
" offered.' the statute ean also be read as 
stating that^dmissions to prlvite underr 
graduate schools were to be W»lhr ex- 
empt. The exemption in paragraph 86.15 
(d) for adxnlsiions to public traditionally 
andcbntinually single-sex undergraduate 
instiUitions will affect only a' few institu- 
tion: Ukewise. 1 86.16 of the regulation, 
oomoendng thmsitton by single-sex in- 
iiUitions whose admissions are covered 
the statute into institutions with non- 
xriminatory adndsdons practices, will 
'set relatively few histitutions. 

■■0 • ■ 

' SUBrAllT C — CHSNGtS 



6^1 



31 



Section 86.^1.— ^3ulH>aiMraph 66.21(b) 
(2) is amended to incluoe the words "and 
aitei[native test^ or criteria which do hot 
hMfr such a disproportionately adverse 
effect are shown to be unavailable** fol- 
lowing the paragraph as it appeared in 
the prlc^posed regiilation. That section is 
amended by omitting the wo>^ 




"successful completion of** and inserting 
the words "success ^1.**' 

fa 

Subparagraphs 86.21(0 (2) and (3) 
Bit amended by deleting the words ''mis- 
carriage, abortion" and Inserting in lieu 
thereof the words -termination of preg- 
nancy,** ' " ^ 

S3 

Subparagraph 86.21(c) (4) is amended 
by deletiilg the term."Ms.** 
34 

Section 86.23^Paragraph 86.23(a) is 
am^ded to read as follows: 

(a) Nondiscriminatory 'recruitment. A re- 
cipient to which this Subpart appllea shall 
not discriminate on the basis of sex In tU© 
recruitment and admission of students. A 
recipient- may be required tQ .undertake Ad- 
ditional recruitment efforts for one as re- 
medial action pursuant to 1 S8.S(a) . and inay 
_choo(9e tp. un4ei'tal(e such efforts aa afflrmar 
tlve ftctipp. pursuaiit to i 8i^(b) , 

— V Analysis 
35 

^kelther of the two changes In Subpart 
C is substantive. The amendment to sub- 
paragrfi«)h 86.21(b) (2) clarifies a prln- 
ciplp wjiich provoked some confusion In 
the comments. . * ' 

Both -that change and the revision of 
paragraph 86.23(a) reflect an' effort to. 
coniorm the provisions of the, regulations 
deoUnir with students a|id those dealing 
with employees. Apart from these 
changes, tjie substance of Subpart C re- 
mains unchanged and generally; pre- 
scribes (auhject to the appropriate ad- . 
missions exemptions) requirements for 
nondiscrimination in recruitment and 
admissior^. of students to education pro- 
grams ^d activities. In adcUtlon to a 
g:eneral prohibition of discrlimnation in 
paragraph 86.21(a) . the regulation delin-'' 
eates^ In paragraph '^6.^1 (b), specific 
prohibitions based on sex relating to such 
prsCctices as ranking of applicants/ap]^? 
cation of quotas, and administration qf ^ 
tests or selection^ criteria. Use of' tests for 
admission which are shown to have a dis- 
proportionately adverse effect on mem- 
bers of one sex must be sho\Vn validly to 
predict success in the education program 
or activity in question and alternative 
tests or criteriia which do not have such 
a dispropcH'tionately adverse effect must 
be shown to be unavailable (subpara- 
graph 86.21(b) (2) ) . Further, in connec- . 
Uon with this prohibition, f 86.22^ of the 
legulation forbids a recipient from giving 
prefei*ence to appilcanta on the basis ot 
their attendance at particular institu- 
tions if the prefen^hce results in discrim- 
ination on the basis of sex. Such prefer- 
ences may be permissible under that ste- 
tion. however. If the granting instltiAion 
can show that the pool of applicants eli- 
gible for such preferences included 
roughly equivi^ekit numbenTof males and 
females, or it can show that the total 
number of applicant* eligible to receive 
preferences is Significant in compari- 
aon with its toial applicant pool. - 
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specific prohibitions in Subpart C also 
forbid applyliig rules concerning such 
matters as m&rital or parental status in 
a manner^whlSh discriminates in adinls- 
slons on thejbasls of sex (subparagraph 
86.21(c) CyJ. subparagraph p6.21(c)(2) 



prohibits dlscriirijnation^on the basis of— 
pregnancy and related conditions, and 
subparagraph 'B6.21(c) (3) provides that 
recipients shall treat disabilities. related 
to such conditions in the same'tnaimer 
and under the same policies as any other . 
temporary disability .or physical cqndi- 
tion is treated. Finally. In addition to 
the .provisions of 5 86^3 discussed above, 
a recipient may not, under paragraph 
86.23(b). recruit primarily or exclusiveljr 
at iiistitutions-^he student bodies of^ 
which are exclusively or predejttilnantly 
single-sex If the effect of such reccnit^ 
ment efforts is to discriminctte on the 
basis of sex. 

Subpart D— Changes 

^ 3T ^ , ^ 

Section 86.31. concerning education 
pA>gramLB and activities, is amended as 
follows: ^^iij^ 
38 

Sul/paragraph 86.31(b) (6) is amended, 
by adding after the word ''behavior" the 
word "sanctions." - 

~ 39 - > 

Subparagraph 86i31(b) (6) Is amended 
b/ adding aftex the word ''applicant'' the 
words "including ejiglbillty for in-state 
fees and tuition/* ' 

40 

' Subparagraph-88.31(b) (7) Is amended 
to read as follows: . • o . ! - 

'(bX*?) *ld Pr perpetuate dlacrlmlilfttlon 
•j^alnst any person by providing slgnlflcmnt 
asaiatance to any ^agency, organization, or 
j}eraon which discriminates on the basis of 
sex in providing any aid. "benefit ^br servic* 
students or employees; ' ^ 

Paragraph (c) is redesignated as para- 
graph (d) aiid a new paragraph (q) is 
inserted to re&d as follows; 
* (c) Aasistanoe administered by d recipient 
educational institution to study at a foreign 
insfitutioTi.^jfi recipient educational Institu- 
tion may administer or issiat in the adminis- 
tration of scholar^ ips, fellowships, or other 
awards ^established by foreign or domestio 
wUl0, tpusta, or similar legal inatruments» or 
by acts of foreign governments and restrictied 
to members of one sex, which are designed 
to provide opportunities to study abroa^. a&d 
which ore awarded to sl^udents who are al- 
ready matriculating at or who are'graduates ' 
of the "recipient institution; Provided, a re> 
cipient echicational institutioc^ which adminr 
isters oriSfiists in the administration of such 
scholarships^ fellowships, or other awards 
. whl^h are restricted to members of oile mx 
provides, or otherwise makes* available rea-; 
Bonable opportunities for similar studies for 
members of the other sex. Such opportunities 
may be derived IHfom/either domestic or 

fireig n s o ttfces. ^ » T 

41 ^ 

SubparagrajDh . 06.31(d) (^> (i) Is 
amended by deleting the word "ensure" 



appearing in the second line^ of the pro- 
jjosed regulation and substituting there- 
,f or the words ^'Assure itself /' 

' . ■ 4^ ■ . . . 
Subparagraph 86.32(c) (2) .la^wnenderf 
after the word "students" in. line 5 of 
the paragraph as it appeared in the pro- . 
posed regulation to re^ as follows: 
ahall take sucIp reasonable action as may be 
necessary to assure > itself that such 
housing • • • ^ 



The remainder of, the paragraph is 
unchanged. 

V - ■ « ■, 

Pan^gfaph 86.34(a) Is redesignated as 
§ 86.34 and is amended further by adding 
six subparagraplis containing language: 
. (a) Providing adju^timent periods with 
respect to classes and activities in 
physical education; • ; ' 

(b) Allowing grouping of students in 
](>hy5ical education classes and Activities, 
.by ability; 

(c) Allowing separation of students by 
sex within physical education classes and 
activities during participation in contact 
sports; * V • * 

(4) Requiring use o| standards for 
measuring skill or progress in pinyslcal 
education classes which 40 not adverse^ 
affect members of one sex; • * ' 

(e) Allowing portion^ of classes in ele- 
mentary, and secondary . schools which 
deal exclusively with human sexuality to 
be conducted separately for boys and 
girls; and 

(f) Allowing recipients to offer » 
choi^ or choruses composed of members 
of one sex or predominantly comifosed 
of members one sex if those, chorusea 
ar^prloased on vocal range or cmality. 

• : \^ 

Paragraph 8^.34 (b) is redesignated as 
t 86.35 and x^tltled "Access 'to schools 
operated by IiJE.-^j." 

• 45 



Paragraph 86^34 is redesignated as 
86.36 to rejftd as follows: 

I 80.36 Counseling and uMe of appraisai ■ 
and cownseling mmteriaU, 

(a) pourueZinj^.'^A recipient shall not die- . 
criminate against any person on the basis of 
aez In the counseling of guidance of students 
or applicants for admission^ 

(b) Vse of appraisal and^ciounaeling niate^ 
rials. A recipient which UMe testing or other 
materials for appraising or counseling stu*- 
dents ahall not use different materlaU fof 
students on the basis of their sex or uee 
miiterials which permit or require different 
treatment' of students on such baaU unless 
such different materia]s«cover the same occu- 
pations ana interest areas mnd^ the tise of 
such different materials Is shown to be essen- 
tial to eliminate se^ bias.\Recipient8 ahal7 
derelop and use internal procedures for en- 
suring that sUch materials do not discrimi- 
nate on the basis of sex. Whete the use of m 
counseling test or 'other instnlur^nt results 
in a substantially dlsp^portioniite humbe:^ 
of members of one sex In any particular 
course of study or classlilcatlon, the rsoipjsnt 
sha^ take such action us is nscsssiary to as- 
B\XT6 itself that such disproportion Is not the 
result of dlscrlmihation in ths Instniinent or 
Its appUoatlon. 



(c) Disproportion in cloMse^. Where a re- 
cipient flhds Itht the enrollment . ot a par- 
ticular'^class copUiiM_% BU Wtimtiidlyid^ 
portibnite number of indivl4mUtt of ohs , 
sex, the recipient shall take such action as Is ' 
necessary to assure itself that duch di^prpr^ 
portion is not the result' of discrimination 
op, thif basllVPf sex^ln oounsellng or itppralgal - 
::ipq^awrj(;v^^ counselors. ... V - J 

- 46 ^ _ . 

Paragraph 86.35(a) is redesignated as 
I 86.37 and the nelr section includes four 
paragraphs which include ^;lanfeuage;'' 

(a) Generally prohibiting recipients 
from Unjiting eligibility for *or providing 
different i^nanclal assistance to student* 
on the basis of sex or from assisting outr 
side organizations or persons which so 

. discriminate in providing assistance, and 
from applying any rules pr assisting in 
the application of any rules which treat 
members of one sex differently from 
members of the other sex on the basis 
of marital Qr parental ^status; " 

(b) Specifically allowi;n^ recipients to 
administer or assist in administration 
of sex-^r^trictive scholarships, fellow- 
ships or other forms of fUianc^ial assist^ 
ance established under 'a dbm^stic or 
foreign will, trust, bequest or other simi- 
lar instn^ent, if the overall adminis- 
tration is nondlscrlmii^tory; 

(c) Bequiring the pVovisions of rea- 
sonable opportunities to\retelv% athletic 
sclfolarshlps or grants-in^id in propor- 
tion to the number of students of each 
sex participating ix^ interscholaifti^ or 
intercollegiate athletics, but allowing 
separate financial fisslstance for mem- 
bers each sex provided in connection 
with sepaitkte atlUetic teams to the ex- 
tent those teams are perpiitted under 
this reguKition. - 

47 

, A hew- S 86.38 is added which ^is en- 
titled ''£toployment assistance , to stu- 
dents.", ^e new section includes two 
paragraphs: 'Paragraph 86.35(b) 6e- 
comes paragraph 86.3^<a). Paragraph 
86.35(c) Is redesignated as paragraph 
86.38(b), 

: - / • . 

Section 86.36 is Jredesignated as 
S 86.39 and ls> amended'l)y adding at the 
end of the sectiop as it appeared in the 
^ proposed regulation the sentence ''How- 
ever, any recipient which provides full 
coverage 0. hefilth service^ must provide 
gynecological care." - ' 

50 

Paragraph 86.40(b) is a^endeid to in- 
clude five subparagraphs containing 
langtuige: 

1. Prohibit^g dlscriminatio'h against 
or exclusion of: preg^nt students from 
an educatio:^ program or activiir unless 
Uie student Voluntarily request to p^- 
tlcipate in a separate portion of the pro- 
gram ox activl^ of the recipient;^ 
^ 2. Allowing a recipient to require a 
j^regniLnt student to obtdin a certiflcation 
of a phyaiciwi.that the Atudeht iZ'phyai- 
cally iind .emotionally able to continue 
|jarUcii>fitlon in the n6tinal education 
program or activity so long as such a 
certiflctittoii in re^&tr^ at all trodents 
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ux oth«r physical or emotional cOndl 
' tlbns; ^ ' . 

3. Allowing recipients to offer sepa 
rate instrucUon for pregnant students 50 
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their membership poUcies by ft recent ,tion classes at the seconaary- and post- 
amendment to the Statute which was en- secondary levels to comply fully with the 
acted in late 1974. 'Shis amendment is regulation as quickly as possible but to 
reflected as* allre^ady lioted, in § 86.14 be in full compliance no later than three 



ieBgT^atoltt^^^^^ and-yeai^m^he^ffeetive date of^^^^^ 



^Is voluntary and provided such instruc 
tion iSt comparable to that offered tc non^ 
•pregnant students; 

4. Bequiring recipients to treat preg- 
•nancy, childbirth,* false pregnancy, ter-* 
mination of pre^ancy or recovery there- 
from like any other temporary'^.disabil- 
ity; and *' 
■ 5. Where a recipient does not main- 
y tain a temporary disability policy for the 
^Student or .wl\ere a studeht does not 
qualify for leave, the recipient must treat 
pregnancy, childbirth, false pregnancy, 
* ^termination of, pregnancy or recovery 
therefrom as a. justificatipn for a medi- 



sororities, certain named groups such as,: 
the Girl Scouts and certain vol^tai^r 
youth service organizations. Other 
groups, *i however, such as business and 
professional fraternities and sororities 
and honor societies cohtinue'^to be cov-^ 
eredi The regulaticp provides th'at if thft* 
recipient fiumisbea the "outside" agency 
or organization with "significant assist- 
ance," the "outside " agency 5r' organiza- 
tion becomes so co inected with the edu- 
^catiori* program or activity of the re- 
'^cipient that any discriminatory policies 



ulation. During such grace periods, while 
the recipient is making any necessary 
adjustments, it must ensure that physi- 
cal education classes and activities which . 
are separate are comparable for members . 
of each sex. The- recipient must be. able 
to demonstrate that it is moving as ex- 
peditiously as possible ^ithin ihe pre- 
scribed time frame toward elin^na ting, 
separate physical education classes. The 
adjustment i^riod permitted at the sec- 
ondary and post-secondary levels is sig- 
nificantly longer than' that to be lier- 



or .pr^tices for which it is responsible -mitt^ at the elem^nt^ry level became of 
become attributable to the recipient, the existence of wide skill differentials 
;ari;;VrQflt^6n^^^^^^^ . Thus, suqh forms of assistance ^s fac^^^, • 

which the student shaU be reinstated to sponsors, facilities, administrat ve staff, levels tra^mmg avaUf^Die lo gins in 



whifth the student shall be reinstated 
tiip s'tatus whicn she held when the leave 
ftegan. 1 

, .51 

Paragraph 86,38(b); "Determination 
of student interest," and paragraph 
86.g^(€) , "Affirmative efforts," of thejpro-. 
posed regulation have been- deleted. Se<^7 
tion H38 isk redesignated as § 86.41 and 
^Isfiifxher amended to include labguage: 

<m Prohibiting dis^crimination by a 
recipient in any interscholastic, inter- 
collegiate, club, or intramural athleticg. 

(b) Allowing separate teams when 
-those tedms^ are based on competitive 

skill or if thfey are in contact sports, but 
.requiring that if a team'is *provided-fpr 
jmembers of oiie sex and not for tlfe other 
on a non-corxj^ct sport, and athletic, op- 
; portunities for the sex for whcnn tesun 
Is not provided have* previously/ been 
limited^ members of that sex be allowed 
td try-out ior the^eam offered. (Contact 
sporti^ard 4eflneg?for the pjorpose of tiie 
regulation.) , 

(c) Delineating some of the lactprs 
which will be considered in a^ssessing 
whether a recipient has providfs.d ^eqiial 
opportunity in the area of athletics. 

(d) Allowing recipients an adjustment 
period during which they must work to 
comply with tkis section as quickly as 
posdble but in^o event allowing non- 
compliance to continue past one year 
from the effectfve date oi the regulation 
in- the case of elementary schools and in 
no case later th*an three years from the 
effective date of the j*egulation in the 
cage>of secondary and post-secondary 
schbols. J ■\ 

.A new 5 8142 is added concerning 
curriculum. 

Analtsis 

• r • ^ 

' Several of the changesNmade in Sub- 
part D are substantw-fti nature. The 



etc., may be significant enough to create 
the nexus and to render the brganiza- 
tiori subject to, the regulation. Such de» 
terminations will turn "ton the facts and 
circumistances of specific situations. 

Section 86.31(c) provide? thaK where 
,a sexirestricted scholarship, fellowship. 



many schools. 



56^ 



^ Subparagraph 86.^4(b)- provides that 
ability grouping ih physical education 
classes is permissible provided^ that the 
composition of f^e groups^ is determined 
objectively with ^ regard to individual 



or otKet such aw^ard established by £f performance rat&ei^ than on the basis 



foreigigi will, trust or similar legal instru- 
ment but administered by a recipient 
constitutes a benefit to a student already 
matriculating at the recipient institution 
<e:g. the Rhodes Scholarship and the 
Clare Fellowship which firovides oppor- 
tunities for male students at domestic 
institutions - to study abroad), the 
scholarship, fellowship or award may not 
be Eidministered by tiie recipient tmless 
the recipient administers, provides* or 
otherwise makes available, reasonable 
opportimities^'f or similar studie^f or stu- 
dehts of the other sex. iSuch benefits may 
be derived, from either domestic or /or- 
■elgn sourcQp. 

54 : 

•yhe language in subparagraph 86132 
(c) (2) iras been change^ in response to 
numerous comments wlUch indicated 
concern that institutions which list. Or> 
approve off-campus ^housing; would' be 
required to conduct on-site reviews of 
that housing which Would result in a 
high cost to j^he institution and thereby 
militate ajgain^t its continiUng to aid 
students in flndipg off-campus housing. 
Under the reguia^tioh; on-site reviews, 
while permissible, iJ^ed hot be made as . 
a routine matter by>institutiQns, but the 
institution,^ must t&ia^ reasonable steps 
to assure itself that affrcampus housing . 
is compfL'rabW with r^pect tp quality, 
quantity, and.cc^t for members of each 
sex, given the pi^pwiiiott 0f individuals 
of each sex seekinrsuch housing. 

. ' ^ . ' ' ■■' 5S 

The changes in S 86.34 are also sub- 

^vstantive. Subparagraph 86.34(a) requires 

language *in subparagraph 86.31(b) (7:»r pijysic^l education classeSv^ at. the ele- 
has been amended in response to cbm- mentary school level to comply fully with 
nients in order to clarify the Depart- the retfulation.as quickly as possible but 
.lii^fit's position^ when agencies, ^rga- . ^ be in full compliance no later than 



of sex. Subparagraiph 86.34(c) allows 
separation of studn^i^ by sex witljin 
physical education>^asses during com- 
petition in wrestling, boxing, ice hockey, 
football, basketball and other sports the 
purpose or major activity of which in- 
volves bodily contact. Subparagraph 
86.34(d)l, requiring the use of Standards 
for measuring skill or progress in physir 
cal education which do not impact ad- 
versely on members of one ^ex, is in- 
tended to eliminate a problem raise^jd by 
many comments that, where a goaUorl- 
ented standard is used ^ assess skl^l or 
progress, women will almost invariably 
score lower than men. For example, if 
progress is measured by determining, 
whether an individual can perform^ 
twenty-five push-ups, the standard mgy 
be virtually out-of -reach for many mope 
women than men because of the differ- 
ence in strengtti between average per- 
sons Qf each sex. Accordingly, the iQlp-* 
^propriate standard might be ah individ- 
ual progress chart based op the number 
of push-ups which might pe expected of 
that IndividuaL 

57 ^ 

Subparagraph 86.S4(e) wfdch allows ' 
separate sessions in sex education for 
boys and girls at the elementary and 
secondary school level was published 
on July 12, 1974, as a clarification of 
the proposed regulation » published in 
June (39 FR 25667^. The flnW language 
has been slightly modified insresponse 
to comments indicating that theSoriglnal 
language pushed on July 12, v^ich 
referred gefl^Uy to "sessions involving 
sex edUMition" was ' sorriewhat vague. 
The pr^ent language more precisely 
identifies the material which may be 
\aujght separately as that: deaUng "ex- 
clusively with human sexuajity." It 



n£zation& or per$on*not part of the rg.- one year from the effeOtlve date M the ■ 'should be stressed, of cotirse, that neither 



ijieient would be subject to the require 
ments 'of the regulation. Some of these 
'.'outside" organizations have been ex»- 
empted from title. IX with respect to 



'regulation in order to permit schools and 
local education agencies sufficient time 
to jadjust schiBdules arid prepare staff. 
It further i:equifes physical educa- 



ERJC 



the proposed regulation nor these final 
provisions require schools to off^r sex 
education classes. Rather, the regula- 
tion specifically aUows partt^ar por- 
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tions of any sueh classes that a school 
district elects to offer to be offered sep- 
arately to boys and girls. ' 

58 



Nunxerous* comments were received 
from colleges^and imiversities claiming 
thot^e-^troposed itf^ragmph 86.35<aV 
would cause tc ^dry-^up" a substantial 



V 



\ , 4 ' would cause to* "dry-^up" a suDstanwai 

HunftrousXcomments were-received on ^Q^tjon funds currently avaUable for 
the subject bfvPiiysical education botti student financial assistance made avail- 
In favor of and opposed .to the PosltionOg^^^jg througlx wUls, trusts and bequests 



taken-ln the proppsed regulation. Many 
commentators linked their opposition, ta 
coeducational physical education toiiheir 
opposition to coeducational sex educa- 
tion classes. Some asked for separate 
but equal or computable physical educa-^ 
tibn. Others were. t)PPOSed:^to the pro- 
posed relation (Jfl*ttie grounds of safety 
and supervision prpl^l^, and because 
they helleviBd that physical difference^ 
betweeh the sexes mandated differential 
•treatment, ^i^oth^ group suggested 
that woVen would be discrimihated 
against by losing; in competition and 



which require that award- be rtiade to 
members of a specified sex. As a result, 
a new,, paragraph 66.37(b) ba^ beeu- 
added vwhich allows recipients to admin- 
ister or a^ist in the adminislgrat^n of 
scholarships, fellowships, or othewanan- 
cial assistance progr^s esJ»Wished 
pursuant to domestic or foreign %iUs/ 
trusts', or similar legal instruments, 
which require that awg^rds be madQ only 
to members of a-specified sex. provide 
that the ovc^U effect of sucii^a^^ills^ 
tration or assistance is n^discifmlna- 
against Dy iosmg:iui uumi^cwux^** . — tory. Thus, the re^aJbioDTnoW requires 
receiving lower grades. Finally, some, institutions to awardTfinancial aid/on the 
were opposed* to any Federal invc^ve-^^asls of^criteria o*he^ than sex. Once 
ment in local school matters. those students eligible for financial aid 

KG have been identified, the financial aid 

-\ . . office niay award aid from both sex- 

The expanded section on counseling restrictive and. non-sex^restri^ye 
.and use of appraisal and counseling ma- sources. If there are insufficient somces 
terials was Included in response to coga- financial aid designated for members 
ments. Thrfce amendments to the bnglnffl^ ^ p^articular sex. the Institution would* 
language are of particular iio*^U^^t. required to obtain the funds from 

- other sources or to award less assistance 

from the sex-restrictive sources. 



foreign goverhiioients. Vand ^ paragraph ^ 
86.37(b) has beefl" moji|fied accordingly. . . ^ 

/ . „■■'.", ■■""6¥"r~"7^:. T^ "^' ' ■ 

* ''Subparagraph 86.37(c)(1) reqOires^ - 
^ rocipients tJo provide resii5«»ah|e^oppor- 
tuiUties for* athletic w^schdlarsRips op > . 
' grants-in-aid for members of each "sex V 
in pfoportionvto the, number of studen.ts \ * 
of each sex ira^rticipatihg in Intef- 
scholasticr or ip.tfercollSgiiate athletics. 

Sub]^aragraph 86.37(c) (2^ regains the 
^provision^pf I>aragraph 86.35(dX of the. 
pr&pose*ffeul4tion allowing sex-restric- 
tive athletic scholarships provided as • 
part of'sex^trlfetive athletid teams to 
the exteht the operation of sjjieti teams 
^Is consistent with «ubparagrat)h 86.37 
(c) (!) and 'the athletics s^tionm the 
regulatkto^(§ 86.41.).. » 
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whUe the language which appeareain the 
proposed regulation treated only /use of 
appraisal and counseling fliaterial^.para- 
gl-aph 86.36(a) of the fnal regulation 
prohibits discriminatory^ counseling 
Itself. Second paragraph ^6.3 6(b) which 
incorporates some of ^ihe • proposed 
language on materials also includes sev- 
eral further concepts. It allows use of 
different counseling materials based, dn 
sex if use of such materials \s shown to be 
essential hi eliminathig sex bias. Recip- 
ients are requhred to use hitemal proce- 
' dures for ensuring that their counseling 
materials are free from sex* bias; and 
finally, where use^of a particular test or 
instrument r^sults\in a classification 
which is substanti^ily disproportionate 
in sexual compositton, the recipient must 
take whatever action is necessary, to as- 
sure itself that the disproportionate clas- 
sification is not the result^f a sex-biased 
test or of discriminatory administration 
of an unbiased test. Third. pai*a^aph 
86 36(c) requires that where a recipient 
educational institution finds that the 
composition of a class is. disproportion- 
ately male or female, it must take steps 
to assure'' itself that the disproportion's 
not the result of. sex-biased counseling 
or the use of discriminatory counseling 
or appraisal jnaterials. , • 

- 60 

New - § 86.37 concerning financial 
assistance to students has also been ex- 
panded over its iearller version as 786.35 
of the propcised regidation. The proposed 
regulation prohibited recipients from 
giving different tjypes of financial 
assistance or different amounts o; any 
form of suich assistance on the basis of 
sex* Tlie present provisions remain \m- 



62 



For example, if fifty students are se- 
lected by a university to receive financial 
assistance, the ' students should be 
ranked in the or^er inr which >they are 
to receive a^rds. If awcurdC is ba^d on 
need, thoso most in need are pliwed at 
the top of the list; if award is b&^ on 
academic excellence, those with^ the 
higher ac^ei^c averages are placed at 
the top of the list. The list should theu 
be given to the financial aid office which 
may match the students to the scholar- 
ships and- other al^ availal^le. whethe: 
sex-restrictive or not. However, if after 
the first twenty students have been 
matched with funds, the flLnancial aid 
office runs out. of non-restrictive funds 
and is left with only funds designated 
nor men. these funds must be awarded 
without regard to sex and not solely to 
men unless only men are left on the 
list. If both men and women remain on 
the list, the university must locate addi- 
tional f midlng for the women or, cease 
to give awards p-t that point. • 

The provision Included in the pro- 
posed regulation exempting sex-rt' 
stricted scholarships, fellowships, and 
other financial assistance programs 
established under foreign yrUls,^ trusts or 
similar legal instruments^ has* been re- 
moved. Where such scholarships, fel-v 
lowshlps. and financial aid are adminis- 
tered by the recipient and constitute 
assistance to a student enabling him or 
her to matriculate at t%e recipient in- 
stitution, ^they may b6 treated like simi- 
lar forms of financial 8£sistance ©stab- 
sex xne present pxwvu*aui« ^^^.^ — lishcd under domestic wllia, truata. and 
Sanged with respect txi t^ similar legal instrmnents or by acto of. 



Section 86.38 requhres, as did its pre?i- 
ecessor section, that assistance In mak- 
ing outside Employment available to 
students^ and thgit employment of stu- 
' dents by a irecipien^ mt^t be undertaken 
in a nondiscriminatory "manner. 

* • 67 _ 

SectiOn^^ 86.39. in addition to incor- 
porating §86.36 of the proposed regula- 
tion, requires that If full coverage health 
service is offered by recipients it must 
include V^iecbloglcal care. This -requirer 
ment should not be interpreted as' re- 
quiring the^ recipient to employ - a 
specialist physician. Rather, it Is the 
Department's Intent to require only that 
"basic services hi the gynecological field 
such as routine examinations, tes^ts and 
treatment be provided where the recip- 
ient has elected to offer full health serv- 
ice coviSrage. Any, limitations on health 
services offered cannot be based on sex. 



68 ' ^; 

The content of paragraph 86.40 (a> is 
unchanged from the earlier propoisal. 
The changes in paragraph 86.40(h) sum- - 
marlzed above continue- to require that 
pregnancy, childbirth., false pregnancy, 
termination of pregnancy or recovery; 
therefrom be treated like any other tem- 
lorary disability. In response to many 
jomments. the regulation now provides 
n subparagraph 86.40(b),(2) that, a re- 
felent may require a student who is or* 
[as recently Wten pregnant to obtain a 
ctbr's certificate^ as to her ability to 
rticipate in the normal/ed^catlon pfo- 
am or act^irity so long as such a certifi- 
cdte is required of all students for ott^ier 
ptosical or "emotional conditions. Sub- 
pfi&agraplv. 86.40(b)/3) how allows a- 
replplent operate a 'portion of its ' 
program or activity separately for preg- 
naat students. However, it pr9hlbits 
Wdatory assignment of, students' to 
fiiJih classes or schools "and the Instruct- 
tional program offered, separately must 
be ^comparable to that offered to Jlon-' 
pregmuit students. 



ERIC 



9 



June 12, 1975* 



^9- 



/ Section 86.41, the athletics section of 
Ithe regulation, has been changed to m^et 
some of the problems raised by me 
commeiits. Many comments^ received 
during the comment period indie ate some 
confusion as' tq' wRether intramural* 
programs are covered by this section. 
Since, the intent ^s lp cover intramurals, 
th€^ phra'se ' "interscholas^, intercolle- 
giate, club or 'intramural athletics" has. 
be§n substituted for the term "athletic 
progi-am^** appearing in thtf first sen- . 
t^nce of paragi-aph 86.38 (a?) of the pro- 
posed regulation. *. \ 

. : 70 

Paragraph. 86.41 (a) provides that ath- 
letics musi be operated without discrimi- " 
nation on the basis of sex. The De* 
pactm^int "fcontinues to take the positit)n^ 
that athletics constitute.-an inte?:ral.part' 
of the educational processes of schools 
and coll^gea Ssiid,, as sueht-rar^ ^Uly^sub- 
Ject to the requirements of title ^ IX 
even in the absence of* Federal Junds 
going directly . to athletics. Except for. 
certain specifie exemptions not . directly 
pertinent to athifetics; paragraph. 901 ^a) 
of title IX is virtuajly identical to para- 
Vaph 661(a) ofntitle.VI of the Oivil 
Rights Act.of 1964. Since the lahguage 
of title IX so closely parallels that of 
title VI, in the absence of specific Con- 

' gressional indications to the contrary, 
the Department has basically interpreted 
title IX consistently with interpretations 
of title VI in similar areas, ^nder title^ 
VI, -the courts have consistently consid- 
ered athletics sponsored by educational, 
institutions* to be an integral pax't of 

• that institution's edi^caticin program or 
activity and* consequently, covered by 
title yi. See, for example, Swann v. 
Charlotte-Mecklenburg Board of Educa- 
tion, 402 U.S. 1, 18 (1971) and 'United 
States V. J^fffrson County Board of Ed- 
•uca«on, 37^ F.2d 836,891 (5th Cir. 1966), 

, affirmed en banc. 380 F.2d 3&5 (5th Cir. 
jl967) cerU de^nied suh nom.. Vnited 

^Stkies V. Caddo Parish Board of Edu- 
cati&hr 389 XJ.S. 840 • (1967> . 

Similarly, in tiases wherein plaintiffs 
have challenged state and • local rules 

' prohibiting'cortipetition between men and 
women in high school athletics as being 
a Violation of the equal prptect^on clause 
oi the Fourteenth Amendment,, inter- 
scholastic sports have been specifically 
recognized as part of the education proc- 
ess. Br^iden.v) Independent School Dis- 

: trict 742, 477 K2d* 1292, 1297-1299 (8feh 
Cir. 1973) ; Bucha y. jtUnois High School 
Association, 351 1. SUPP. 69, 74 (M.D. 111.. 
1972),; cf: Hass. v.. South Bend Commu- 
nity school Corporation, 289 NiE. 2d 495, 

. 499 (S. Ct. Ind. 197^) and Reed v. Ne- 
braska School Activities Association, 341 

. Supp. 258, 262 (D.<Neb. 1972). 
' ,12 
In addition, § 844 of the Education 
Amendments^ of 1974- (PuW L. 93-380) 
-compels the Department to "CPJrepare 
and piablish • • • proposed regulations 



implenlenting ihe provisions *of title, IX 
of the Education Amendments *of 
1972> * wpch shall include ;5vith re- 
spect t0 intercollegiate athletic activities 
req<s6nable pr^ivisibns consi derin g the'na- 
ture of parti(iular sports." Thus, in light 



Paragraph 86.38(c) of th^ proposed 
regulation required ^ill recipients spon- 
soring |ithletic activities to take certain 
affirmative eff grts -Witj^ regard to mem- 
b ers of t he sex f dr which athletic oppor- 
ture of partidular sports." Thus, in light . tunities have been limited hotwithstand- 
of the* case law under title Vl and the ing the lack of < any finding of discrimi- 
Fourteenth A^iep^ment, and the Cdnr ijation^ Since such ^a requirement tould 
gressionarmandate to aover intercollegF- be considered "affirmative ' action'^ and ■ 
- ^ - * ;vas somewhat inconsistent with § 86.3» 

jit has been deleted, Howfever, "affirma- 
tive effprts" may still be required pur- 
suant to paragraplf 8^.3(a) or may be 
undertaken on a -voluntary basis pur- 



ate » athletics aa § 844 of.Pub.X^9,3-389, 
the Department believes 'thalTcoverage 
, of athletics is mandated by xitle IX- and 
that such coverage must be reaected*'ln 
the regulation. ' -^-^ .. • 

. •. ■ :.V 73.- . V • • 
A sutjitantial number of comments was 
recjeived by the Department on the vari- 
ous issues raised concerning the athletic 
provisions of the proposed regulation. 
NLimerotis coniments were received favor^ 
ing a piX)posal submitted by th^National 
Collegiate Athletic Associatic?Hnthat the 
revenues earned by revenue-producing 
iht^eolle^ig-te sports ba exempted from 
coverage* under this regulation. Other 
comrnehts ,.\vere submitted against this 
proposal. . 

, • : > - 74 . > . 

» .1 - 

The KCAA proposal was not adopted. 
There is.no basis -uhd^r the statlite for 
exempting .^h sports d/ their rrevehues 
from poverage of title IX. An amendment 
to", the ' Education Amendments of 1974 
was introduced by Senator. John Tower 
on- the floor Of the Senate specifically 
exempting from title IX revenue from 



suant to paragraph 86.3(b) . Paragraph 
864Kb) permits separate teams for 
members of each sex where selection for% 
the teami is based on competitive skill or 
the activity involved is a contact sport. 
If, howevei», a team ^n a non-contact 
sport, the membership of which is basfed 
on skill,* js offered fcfc members of one 
sex and-riot for members of the other sex,^ 
and athletic opportimities ^for the sex^ 
for jvlxom no team is available have pre- 
viously been, limited, individuals of that 
sex niust be allowed to compete for the 
teaAi offered. For 'example, if terinis is 
offered for men and not for women and 
a* woman wishes, to play on the tennis 
team, if women's, sports* have previously 
been limited at the institution, ifii ques- 
tion, that woman ^may compete for a 
place. on the "men's" teUm. However, this 
provision does not alter ^the responsibilitx 
•which a recipient has under § 86.41(c) 
with regard to the provision of equal op- 



revenwe-producing intercollegiate ' iath-. portunity. Under § 86.41(c) (i) , recipients 
. letic^: 120 Cong. Rec. a 8488. (daily ed. are required-to select "sports and levels 
May 2a» 1974) . The "Tower Amer\^drfi^nt" of competitio\i which effectively accomq- / 
was deleted by the conference committee date the interests and abilities of mem- 
and was, in effect, rw&laced ^y; the so- bers of both sexes." Thus, an institution 
• caljled "JaVits Amertdment" which be- would pe required .'to provide separate 
eame § 844 of Pub. L. 93-38J0 mandating teams for men and women in situatiohs 
that the Departmerft publishr. proposed where the provision of "only one team 

would not "accommodate the interiests 
and abilities'Of members of botti. sexes." 
iThis provision, of course, applies "vy^iether 
: sports are contact or^'nontcontact. As in • 
the section on physical education,^ con- 
l;act sport is defined by using sbpe ex- 



title .IX regulations -whch would include 
"reasphable provisbns!' covering inter- 
coUiCgiate athlelics. 

> P ' 

In responsi to the comments, while ^ 
paragraph 86.41(a) remains^ substan- 
tivelyi the same as its predecessor, the 
remuin^r of the athletics section has 
been changed. Paragtaph 86.38(b) of the 
proposed regulation required an annua^l 
detei-minatioh of student interest by a 
• recipiettt. This provision was widely mis^ 
interpreted >s requiring institutions to 
take an anntijal poll of the student body 
and to offer all sports jn whicfi a majf)r- 
ity of the student body expressed interest 
and abolish those in which there is no 
interest. The Department's intent, how- 
ever, is to require ins6itutions to take 

the interests of both sexes into accodnt fj^will^'be considered by the Office for Civil 



ampleis' and. leaving the'statys o;: other 
^spStt^.tobe determined, on the basis of 
Vhether their purpose or major activity 
involves bodily contact. ;/ 

'•• '76 . 

Paragraph 8j5.41('c) retains the \sub- 
staiice of paragraph 86.38(d) 'of the pro- 
posed regulation but ha^ been expanded 
to provide more guidance on what factors 
the Department; considers integral ta 
providing equal opportunities in athlet- 
ics. A hst Jlas been provided, fot. the 
guidance of recipients of items which 



in determining what sports to- offer. As 
dong as there is no discrimination against 
members of . either sex, the institution 
may offer whatever sports it desires. The 
"determinatioiv of student interest'^ pro- 
vision has been removed. A new papa- 
graph 86.41(c) (i) requires institutions to 
select "spoi^ and levels of competition 
which effectively accommodate the in-, 
-terests and abihties of members of both 
sexes."^In so doing, an institution should^ 
consider by a reasonable method it 'deems* 
appropriate, the inter^ts of both sexes* 



Rights in evaluating a recipient's inter- 
scholastic, intercollegiate, club or intra-» 
mural athletics to determine if equal op- 
portunity* is av;0-ilable. These items wiU 
be consid^ed . whether or not a . recipient 
sponsors separate teams, since inequality 
of opportunity may exist feven^ where 
women pariicipate on the same" teams 
with men. 'Vhe enumeration of items is 
not intended as a limitation on the' items 
•which the /Department may deem .per- 
tinent for consideratiln durine a par- 
ticular cpmpiiance investigation or re- 
view. , . / 
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As provided In proposed regulation, 
■ the Department, will iT^ot consider, as a 
per se failure to provide equal oppbrtu- 
— nity, unequal aggregate expenditures for 
members of eacli sex or unequal expendi- 
' tures for male ahd female teams if such 

* separate teams are offered or sponsored, 
dearly, it is po^sible'fi&r equality of op^ 
PQrtunity to< be i provided ^feithqjit exact 
equality of exiiendlture. However, any 

* failure to jprovide necessary funds for 
women's teams may be coiisidered by 
the Departmerit in assessing equality of 

. opportunity for meitibefs of each sex. 

' " i 'rs; . \ 

l^inaUy, paragfa&h 86.41(d) has beefi 
added to pr^de a period of time^sltnilar 
to that aUbwed in the area of physical 
education for recipients to, adjust their 
' athletics oiferings to comply with the 
requirements. of the regulation. The De- 
partment Will construe this section as 
reqiurixig recipients to comply before the 
end of the adjustment period wherever 
possible. V . 

■ • 79- . 

#The last substantive changS in Sub- 
. part'D is the addition of specific exemp- 
tion of 'textboolcs and Qurricular mate- 
rials from the scdpe of the regtllation, 
' Vthe new section explicitly states the De-* 
partment*s position that title DC does not 
^ - reach the use of textbooks and curricular 
- * ' materials on the basis of their portrayals 
of individuals in a stereotypic manner 
or on th^ basis that .tliey otherwise pro- 



Subpart E— Oranges 

V ^ / ^ / _ j_ 

i3ecli6ns"%B':¥f~Qirou^^ 66,51 aje" re- 
designated as §§ 86.51 through 86.61v _ 



t6 

Section 86,60 is amended by deleting 

t4a€-teriA-^^Ms." - T -77— y-^ 7 



Subparagraph 86.51(^) (4) is^dded pro- 
viding as follows: 

A reciitient shall not grant preferences to 
applicants for employttient on the basis of 
attendance at any educational institution or 
entity which admits iSa s-tudents only or pre- 
dominantly members of 6ne jsex, if the glv-. 
ing of such a preferenc^ has the effect of 
discriminating on the hasis of sex in ^violation. 



Analysis 
^ .87j 



of this Part. 



82 



(b) (2) is amended* 
*' termination" the 



Subparagraph'i^i^l 
to add after the Wo5fd 
worBs "application ofHnepotism policies.' 
Subparagraph 86.51(b) (6*) is amenilfed 
to delete 'th'6 words /'pregnancy leave" 
an€l to substitute therefor, the words 
*'leave foi;- pregnancy, childbirth, false 
pregnancy, termination of pregnancy.'* 

• ' ' N • ■ 

Section 86.53 is' amefi&^i by delt^ting 
.§ 8,6.53ta) and substituting the following: 

(a) Nondiscfiminaiory recruitment ancL 
hiring. A recipient shall not discriminate on 
the basis of sex in the recruitment and hiring 
of employees. ^A^here a recipient has h eon 
found to he presently discriminating on the 
biisis of sex in ^he recruitment' or hiring of 
em^oyces, or has in the past so dlscrimi-i 
naled, the recipient shall recruit members of 
' the s^ so*discriminated against so as tq ovpr- 
. come the effects of such past or present 
dis cPimi n ati cm . ^ 



ject discrimination against persons o^ ' 

account of . their sex? As stated in thqf „ section 86.54 is amen^d by .deleting 

paragraphs 86.44 (b) and*c) as thejr ap^ 
pearad in the proposed regulation and by 
substituting a new paragraph '86.54(b) to 
read: . i 



preamble to »the proposed regulation, the 
Department recognizes thai^ sex stereo- 
typing^in textbooks and ciimcular mate- 
rials is a serious matter. ;&owever, the 
imposition "of restrictions in this area 
would inevitably limit communication 
and would thrust the Departpient into 
the role of Pedelral c 
evidence in the legij 

the proscription in KBJjgSPfeainst* sex and w^iich are performed under similar work- 
dlscrimlnation showPloeim^rpreted asjg:.inec^^ . - 

requiring, proH^jting or aioSting the use . 85 . ■ ^ 

■ of any such m^terialv;#o^^ f^fl^^nf ' -Paragraph 86.55(c) is amended by de- 
statutory construction require the De- j^^^ the words .<'operate to." S^tlon 
partment wherever possible, ^ inter- 

pret statutory language^m such u wai^ <F6.57Xb), (c), (d) aSd (e)^dbysubsti- 



Before discussing the substantive 
changes in Subpart E, one explanation is 
needed regarding a sectiop that was not 
changed. Subpart E gienefally follows the 
Sex Discrimination Guidelines (29 C!FR 
Part 1604) of the Equal Employqjpntpp- 
portunily Commission (EEGC) and the 
•regulations of thfe Office of Federal Con- 
tract Compliance <OPCC) , United- States 
Pep^irtment Tof Labor (41 CFR Part ,60) . 
The EEOC administers title* VII of . the 
Clyll Rights Act'of J1964: which prohibits 
employment discrimination, • and.^he 
OPCC is responsible for the coordination 
and implementation of Executive Order 
11246, as amended, which prohibits em^ - 
ployment discrimination by Federal con- 
tractors. HeW is responsiJ}le for- admin- 
istration, pursuant to the OFCC regula- 
tions, of the Executive Order as to Fed- 
eral contractors who are educational in- 
stitutions. Virtually all recipients subject ^ 
to this Part 86 are al^o, subject to title 
vn;and many are alsA subject to the Ex- 
ecutive toder. Except In the ^ area of 
fringe benefits, where Subpart E of the 
title rx regulation differs from the title 
VH feex Discrimination Guidelines of the 
EEOC, an employer who complies with 
the title IX regulatiojti mil generally be 
complying both with title VH and the 
Executive Order. It should be empha- 
sized, however, that nothing in the title 
DC regulation alters any responsibilities 
that an employee may have tmder the 
Execuftve Order or title^Vll. Paragraphs 
86.3(b) and '86.6(^1) of Subpart A have 
been modified to accentuate tliis point. 



. (b) Btesults in the payment of wages to 
emplbyAs of one sex at *a rfate less than that 
paid to employees of the opposite Bex for 
lOr. There is no ^ equal work on jobs the performance of which 
tlV6jJ|JStory that requires equal skill, effort, and responsibility. 



as to , avoid potentfal conflicts with the 
Constitution. Accordingly," the ' Depart- 
ment has construed title IX as nof reach- 

• ing textbooks and currleular materials 
Qn tiie ground' that to follow another 

interpretation might place the Depart- 
ihent In! a position of limiting free ex- 
pression jln y^aii3.tion of the FKrst Amen(Jl- 
ment. 1 

\ 80 
The Department received a pumbe/ of 
comments as .well as one i>etitionyjKon- 
cerning. discrimination In textbd^p and 
' curricular .materials. The comL^ents in 

„ favor of including coverage pfMxtbooks 
^d currictalar materials*" cam^ from na-^ 
tional organizations, several college or 
university"* presidents or chancellors, 
several local school superintei^ents, 
several local organizations and interest 
groups, and a number of individuals. 
Comments .opposing coverage were also 
submitied. . 



tuting therefor language: 

(1) Prohibiting discrlmlnatiion In em- 
ployiftent oA the basis of pregnancy, 
childbirth, ialse pregnancy, termination 
of pregnancy, or recovery therefrom. 

<2) Requiring treatment of pregnancy, 
claildbirth; false pregnancy, termination 
of pregnancy, and recovery therefrom, 
to be treated as any othjer temporary dL^ 
ability for the purposes of leave, seniority 
and. other benefits or services^ 

(3) Requiring, where a recipient does 
not maintain a leave policy or where an 
employee does not qualify for leave under 
such a policy because of Inadequate loh- 
gevity on tfie Job, that, the recipient shatl 
treat an employee's pregnancy, child-* 
birth, false .pregnancy, terininati6n of 
pregnancy, and recovery therefrom, as a * 
justification for reasonable leave without 
pay -with guaranteed reinstatement upon 
her return. ^ 



Accordingly, siibparagr^iphs 86.^6 (b) 
(2) of Subpart E remains the same as 
subparagraph 86.46(b) (2) as it appeared 
in the prqposed regulation and continues , 
to follow the Executive Order regulti- • 
tions in requiring that fringe benefit , 
plans provide qitl\,er-for equal periodic 
benefits to members of each ^x oi: equal 
cSntributiohs by the employer for mem- 
bers of each sex (§ 86.39 iiJiposes identi- 
cal requirements for student benefit 
plans). The titi^ VH Sex Discrimination 
Guidelines of the EEOC differ hi Jthat 
they \ prohibit payment of unequal pe- 
riodic benefits on the •basis of sex atid 
predlude employers from justifyii\g un- 
equal periodic* benefits on the basis of 
differences in cost for males* and for fe- * 
males. While the approach takerilin the 
final regulation is felt 1k> be the most 
reafsonable at- present, the Secretary rec- 
ogiiizes the 'need to move, toward some^r. 
provision for equality in periodic benefits. 
In^iew .of the potential problems associ- 
ated with such a provision and also with 
the^ present , inconsistency between the • 
EEOC, OFCC and llEW approaches, the 
President has directed^ that a report be ' 
prepared by Octobfer 15 recommei;iding a 
single approach.^ ^ 
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Subparagraph '86.54'(a^ (D* makes it 
-^ear^t^t^tIae^e^4iliiitiori applies .to part-. 



ia the, past so discriminated, it shrall ?ake* less such 'adviSitJe notice ils alsa required ' 



-time employ^ees. In the i/reamble to the -Tn^Pv^v^tT 
. proposed regulation .it was*- stated that ^"^ser.exiBis. 
• the' section cdncerning fringe benefits 
(now §.86.56)* would be Untje^preted as. 
foUows: It would requii^ that wh<6re an. 
. iiistitutibn's • female permanent em- 
ployees are disproportionately part-time 
or its * permanent :^gart-time em^loyee§' 
. are disproportiong-tely female, and the 
» institution does ndt\provide' its perjna- 
iient*part-tirne employees fringe benefits 



remedial action to jecruit members • of 
the sex discriminated against lintil'tllet 
^ect. of sucn past discrimination lip 



In response to the puBllc. comments, 
the language of paragraph :86f.54(b) has 
been* simplified over the lang^iage ap-* 
pearlng in the projposed reg\Uation to 



Of all of her employees who ir\ien^ tp ^o ' 
.on -sicks leave due to. a ^<^pof&ry 'dis-ir^ 
abili^'in cas^s where advance knowledge > 
of die absence makes such notic6 possl- . 
ble; - 
\ . ^ '95 

)Paragraph 86.60 (a> prolUbits pre-eni- 
ployment inquiries,, as to an applicant's ' 
marital st«^tus since such inquiries are 



^(^Oii AAA^. Ill uAic ^luv^ocu. Jt c^uiauiuii » v <o - - • ^ • — --t-- 

prohibit a recipient from enfopcing anjr ' frequently tlfe^faundation for discrimin^ 

policy or^ practice which -results in the tiott against married" wonlen. Subpafa- 

payment of wages members of one sex eraph 86.21 Ca) (4) in Subpart C contain^ 

^ .^^ „ at' a rate less than that piiid to members a similar prohibition wUh re'gard to pre- 

'proportionate to those provided full time W^ttie other sex^fdr equal work on jobs, ..admission Jnqyiyies. TZlje proposed- reg- 

employe%s> the institution demonstrate ^hi^i^rmance of which requires equal .ulation prdScribed mqmries intj^ whether 

tliat such a manner of providing fringe skillTelRJrt and responsibility, and which ^ appUcant was Ms., :]^s or..Mrs." 

benefits ' does not discriminatfe on the are performed undes ^simijar working Since undQj,> paragraph 86.60(b) inquiries 



^b£i;pis of sex. -'Assuming the absence of 
'discriminatory hiring* practices* oiji tjhe 
part of an employer which channel f e- 
Inale Job applicants into pairt-tiine posi- 
tions, it is questionabfe whether the 
-iDepartment has the- aut?hority to place 
. the burden on .an wnployet* to demon- 
strate that failure wgive partfrtime em- 
^ployees fringe benefits proportionate to 
'those j provided to fuH-time employees, 
under the circums^nces stated above is 
not diS'cr4miBatory,''SlHbe 'discriminatory. 
Jiirihg practices which channel female 
job applicants into* -part-time jobs are 
clearly proha)pite4 by subparagraph 36.-r 
5iCa) (f), and because 'of the '^questions 
.whi-ch may be raised as to the soumjness 
of^ the interpretation giyen to §66.56 in 



eonditions.- This makes the title IX r^gu-" 
lation consistent with the wording of the 
E^udrl Pay Act of496a> Pub. L. 88-38; 29 
XX.S.C^ paragraph 206(d), and will ena- 
ble -the Director to r§ly on the case law 
established under the Equal TPay Act to 
interpret and enforce paragraph 86.54. 
(b). , 

93 ' . 

Paragraphs 86.57 (b>, (cO and^(d) Jiave 
be6n slightly modified from the earlien 
vei^sion jto rriake it clear that a recip- 
ient cannot* discriminate on th^ basis 
of pregnancy, childbirth, false pregnancy, 
' termination of pregnancy and recpyery 
therMrbm and that' such conditions and 
any , temporally' disabilities \ resulting 
'therefropa must be treated by, the recip- 



ttepreapible to the proposed re^^^^^ ^^^^^ tempofary disability 

theo^ei^rtment will assume tne jnitiai f^^. job-related purposes. ; 



J>urden fif demonstrating that a particu- 
lar method of i^roniding fringe ^benefits 
to isfart-time employees is discriminatory. 

^'-^ 90 ^ - D , 

Subparagraph 86.51(a) C^) parallels 
paragrap^i 86.^3/ b) wljich concerns stu- 
dent recruitment. It prohibits recipients 
from granting preferejices to employ- 
ment, applicants who are graduates Of 
particular institutions, the student bod 



,94 



' ^aJ^agraph 86.4?(e)-'in the .proposed.! 
reMiatiori> proi?ided that an* employee 
cdfmd not be required to commence le^aye 
reliited to preghancy so long as her physi- 
cian certified that^^he was capable of- 
"tJ.erforming her diities^and th^t she must, 
be allowed to resume work after such a 
lea^ye .no more than two weeks after her 
^ ^. ^ , . , i pi^ysician certifies that she is capaljle 

les of which are exclusively o«.predomi-; of^oing so qr, in the case of an employee 
^nantly of one sex, if the effect ctf such a teacher, at the beginningV the 

preferences results In discr^minatfon on first^academic term, after such^er^fica- 



w the basis pf sex. 



•91 



- Paragraph 86.43 C a) as it 'appeared in 
"the proposed regulation required recip- 
ients who recruit for employment to 
make 'Coniparable efforts to. recruit 

members of each sex. Paragraph 86.53 ^suffering from a temporary disability be 
(a) of-' the final regulation no longer ^ required to obtain a physician'^" certifi-* 



tion is ma<ie. This section has been dom- 
pletely/deleted from, the iin^ regulation 
since it is inconsistent with, paragraph 
•86.57 (b) which requires that all condi- 
tions related to pregnancy be treated as 
disabilities for job-related purposes. If a 
recipient requires that any employees 



requires comparable efforts, but provides 
that a recipient shall not discriminate 
on the 'basis of sek in the recruitment 
and hiring of employees. This change 
ree'ogniziBs that, under some circum- 
stances, an employer may expend,gr eater 
Efforts to recruit members of one sex 
without discriminating against members 



as to the seii of an applicant, may be made^ ^ 
so long as it is made of members of both' 
sexes^and is not used tO discriminate, tlie * 
inquiry proscribed in paragraph 86.60 <aO 
' as to whether an applicant Is *^Ms., Miss . 
or I^Irs." has been changed \o dejete the 
**Mst" - 

. 96 ^ - • ' 

* ■ , 

Finally, § 86.51 permits consideration 
of sex in making emplojfment decisions ' 
where sex ^s a "bona fide occupational 
qualification." This igection is retained in 
the final regulation* to make^the title IX 
regulation consisteht with the Sex Dis- ^ 

• crimmation Guidelines of the Efiop atid • 
with the of'CC regulations implerhenting 
Executive Ordpr 11246.' This section will 
be interne ted narrowly, consistent with 

' interpl'etatioiis already made undec title 
VII of th^'Civil Rights Act of 1964 and the ^ 

^Executive Order. * 

' J • Subpart F 

^ % 86.71 Interim Procedures . ' I 

, For the purposes of implementing this Part 
dui'ing the period ^between its effective date 
and the fipal issuance l5y the Department of 
^ consolidated procedural regulation, appli- 2 
cable to title IX and other civil rights «u-. 
rthorities administered by the Department, 
th0 procedural provisions applicable to title 
VI Of the Civil Rights Act of 1964 are hereby 
ad(5ipted and incorporated herein by refer- 
ence. Thesifi** procedures may bfe foiind at 45* 
CFB §§ 80-6—80-11 and 4^,OFR Part 81; 

The Secretary hHisnchosen- to adopt the 
;title VI .procedures fojr use during the 
interim period between the effective d^te 
of this regulation arid effectiveness of the • 
'final consolidated procedural regulation . . 
to simplify.enforcement during; tjiat time » 
and to avoid applying a different proce- 
dure for enforcement of requirement^ 
concerning discrimination based on race, 
color, or national origin from those based 
on sex. The Department Is publishing, 
simultaneously with this final regulation, 
a, proposed consolidated procedural' reg- 
ulation which will apply to most? of the , 
Department's civil rights enforcement 
activities. Comments on thft,t prbpOsal are^ 



cayon that they are capable of continued 
wor}c, then it may'also require such cer- 
tification from pregnant ♦employees. If 
^ recipient requires all employees who 
take sick leave for^a temporary!, disability 
to returri to work* after .such leave two 

weeks aftei;a physician certifies that siich „ 

employees a?e capable of returning, then solicited, as provided.4n the notice of pro 



of the othe*^. For example; where a school the -same procedure must be utilized foj^ pos^d rulemaking for 45 days: 



district is Iqcafed close to an allr female 
private imdergraduate school, the 'dis- 
trict may have to expend greater efforts 
to recruit male teachers than it Will have 
to use to recruit female teachers. How- 
ever, whei'e a recipient is presently dis- 
criminating on the basis of §ex, or has 



pregnant employees. flHowever, if none of^ 
these certificatibiis 1^ required for other 
temporary disabilities, none may be re- 
• quired pregnant empl(S^es. likewise, 
a recipient may not reqmre -pregnant 
employees, to give advance notice of when 
they imerid' to Commence sick leave im- 



QUEStlbNS 

* ' ' -. * ' 
Quei^ions .concerning the application 
or interpretation of this regulati'oh should 
be dddress*^d to the Regional directors 
of the Office for* Civil flights wjiose 
addresses are as follows: 



ERIC 
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\ 
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Region I— I4r> JoliA G. Bsmoe, EKO 
General BuUdiii?, 5th Floor, Bulfinch f 
Place, Boston, Massiauihusetts 02114, f 

Region n-~Mr. Joel Barkan, 26 Fed- 
eral Plaza, Room 3908, New iTork lOOOT. 

Region ^-m — Mr. Dewey Dodds, Gate- 
way Building, 3535 Market Street, Phila- 
delphia, Pennsylvania 19101. ' . 

Region IV— Mr, William Thomas, 50 
Seventh Street; N.E., Room 404, Atlanta, 
Georgia 30323. * ' - 

• Region V-iMr. Kenneth A. Mines, 309 
W; Jack?on Boulevard, 10th Floor, Chi- 
cago, Illihois 68606, 

'Begion VI— Ms. Dorothy DStiick, 111^'* 
Commerce Street, Dallas, Td;cas 15202. 

Region vn— Ml*. Taylor'^D. ^ugust„ 12 
Grand Building, 12th and Grand Avenue, 
Kansas City,.Mis3puri 64106. ' 1 

ilegion Vlb:---Mr. Gilbert D. Roman, 
Room 11037 Federal Building, 1961 Stout. 
Streelj, Denver, Colorado 80202. 

Region XX-y^Mr. Hoyd Pierce, 760 
Market Btreet, Room 700, San Francisco, 
Calif ofeiia 94102. 

Region K— Ms. Marlaina Kiner, 6101 
Arcade Plaza Buildlngi .1321 Second . 
Avenue, Seattle, Washington 98101. ^ 



Subpart D--Discrimln«tlori^on th«- Basis of' Sex 
in Education Programs and Activities Prohibited 

Sec» ' 

§6.31 Education programs and aatlvlties. 

86.32 Housing. . 

86.33 Comparable tacilUies. . . 
86,3* Access to course offerings: 

86.35^ Access to schools operated by LJI.A,s. 

86.36 couasellng'and use ot mppralaifl and 
(Jounsellng materials. 

86.37 "Flnanctal ikselstance. , ^ * 

86.38 Emplojrment asslst^ince to students. 

86.39 Health, and insiiratice benefits and 

services. • * * . - 

86.40 Marital or parental status.- 
36 .4U Athletics. • ' ' / 
86.42" Textbooks and curylcular material. 



Dated: May 27, 1975. 



' CiffiPAR W. Weinberger, 



86.43-66.50. [Reserved j. 

Subpart E---DiscrImlniition on th« Pasls o'f Sax In 
Employment In Education Programs and Activi* 
' ties Prohibited . 

86.51 . Employment^ . 
86.52' ^Employment criteria. 
8^.53 Itecrultmeiit. 
^86.54 CJompensatlon. 

86.55 Job classiflcatlon' »nd structure. 

86.56 Fringe benefits. ! 
^6.57 Marital or parentaV^tatus. 

86.58 Effect ot State or local law cflr other* 

requirements. . . ' 

86.59 Advertising. 

86.60 Pre-«mployment Inquiries. " ' r 
SiB.ei Sex as bbna-fide occupational qualifi- 
cation. " 

86.62-86.70 [fteservett] . .. 'f^ 



Dated: May 27, 1975. , 
Approved: 



. , Secretary,* 

. -•iir 



Subpart F-^Proc'edures. 
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Gerald R. Ford, 
a President^. 
"Poxt 86 Is added td read as set fortK . 
below: 

PART 86r— NONDISCRIMINATION ON THD 
•BASIS OF SEX UNDER FEDERALLY AS- 
SISTED EDUCATION PROGRAMS AND 
^ ACTIVITIES * . . i 

Subpart A^JntroductioA ^ 
Sec. ' ' • ■ ' ' .. ■•■ 

80.1 Purpose and <5ffective date. 

80.2 DeflnitloDis. ' " v . 

86.3 Remedial anO^smffirmatlve action and 

self-evaltlStlon. ! 

86.4 5/Vsstirance required., , - J 

86.5 Transfers ot property, - 

86.6 Effect ot Otber requirements. 

.86.7 - Effect, of employment ojjportunltles. 
86.8 Dfjslgtlatlon ot responsible employee 
arid > adojitlon ot grievance pro-f 
cediJr^s. 



Dlssemlriatlon ot policy. ' 
Subpart B—^overaga 



86.11 Application. 

86.12 Ii:ducatlonal Institutions controlled by 

religious organizations. ' 
86.*13 Military and merchan*- marine edu- 
cati.ftnta Institutions. 

88.14 Memtrefsnlp- practices of certaln/^pr- 

gangatlons." - . 

86.15 Adnilsslons. 

B6.16 Educational Institutions eligible fo 

submit transition plans. 
86.17 Transition plans.- 
S'6.18^.20 [Reservedl.^ 

Subpart e-rDI»crlmInatlon on *«^5»»J« 

Admlsslpn and RacKpitment PrMilblted 

€6.21 Admlflslon. , 
8tf^2^ Preference In Admlafllon. 
/86.a3 Recniitment. 
8654-6630' [Reserved]. 1 



Interim procedures. , ' 

■ ."• ' ■ ' . ■ . ■ . " 

Subpart A — Introduction 

§86.1 Purpose and effective dale. ^ 

The purpose^f* this part is to effectu- 
ate title' IX of the Educatloji Amend- 
ments of X972» .a^ fended by I'uh; 
93-568, 88? Stat. 1855 = (^xcept sections 
S)34 and 906 of .those Amendments) 
"which is designed to eliminate (with cer- 
tain exceptibhs) discrimination on the 
iasis of sex in any education progr.ftm 
or activity receiving Federal toancial as,-^ 
sistance, whether or not such program 
or activity is offered or sponsored by an 
educational institution as 'defined ih this 
part. Thi^ part is also intended to effec- 
tuate section 844 of theV Education 
Amendments of 1974, Pub; i;; 93-380^, 88 
Stat. 484. The Effective d^te of thls;part 
shaUbe*July2l,4975. V 
(Sees. 9Cfl^. 902, Education Amendments of ' 
1972, 86 Stat. 373, S74; ^0 U.S.C.'^1681, 1(582, 
■^b amended by Pub. L. 93-568, 88 Stat. 1855, 
and Sec*, 844, Education Amendments of 

* 1974,§8 8tat.484,Pub.Ii.9d-380) ' 

§86.2 Dcfinilions- • . 
As used in this part, the term — 

(a) '*Title JX" means title IX of; the 
ilducatibn Amendments of 1972, Pub. fj. 
912-^318, as amended by section 3 of Pub. 
li. 93-568, 88 Stat. 1855, except §5 904 
and 906 thereof; 20.U.S.C. §§ 1681, 1682, 
1683. 1685; 168G»r • ^ 

(b) **Departmehi" means the Depart- 
ment of Health, Education, and Welfare. 

* ic) "Secretary" means the Secretary 
of Health, Educatioh, andr Welfare/ 

(d) "Direcf or^ means the Director of 
the Oflice for Ciyil Ijlghts of th* Depart- 
ment. ' ■ . 



, (e) Reviewing Authority** means that^ 
component of the Departme^it delegated, 
authority by the Secretary? to appdint, 
and to review the decisions of; adminis- 
trative l^w judges in cases arising imder 
this Part. * . 

(f) "AdjninistratiTite'ldiJo jvdge**-mems 
a person appointed by the reviewing au- 
thority to preside over a hearing held 
under this Part. ' 

- (gi "Federal financial assistance* 
means any of the ^following,, whep au- 
thorized or Extended under a law ad- ; 
inmistered by ttie Depfirtment: 

Tl) A irant or loan of Federal jjnan- 
cial assistance, including funds made 
avaijablefor: : ' 

/{(i) The acquisition, constiniction, ren- 
• ovation* restoration, ^ repair of a 
^Uildlhg or facility^ or ^aro, .portion 
thereof; and t ■ . C 

(ii)' • Scholarships,^l<J^ns, ; grants, 
wages or other fufids'^tende(Jr>Jo any 
entity for. payment to or on bemalf df 
students admitted to that entityf or ex- 
tended directly to such students f qf pay^ 
ment to that entity. ' ' . 

.(2) A grant °of Federal real or persona^ 
ptoper-ty or any interest therein, in-*; 
eluding surplus property, and the prb-^ • 
ceeds Jot the sale or transfer of such 
•property,if the Federal share of the f a-ir 
market value of the property is not, upon 
such sale or transfer, prop^ly accounted 
for to the Federal Goverhment. , 

(3) Provision of the services of Fed- 
eral personnel. . ' 
J4) Sale or lease of Federal pi-operty 
any interest, therein at 'nomlhal con- 
sideration, or at consideration reduced 
for the purpose.of assisting th^ recipient 
or in recognitioi;i of pu}}lic interest to be 
seiJVed thereby; or permission to use Fed- 
eral property tr any interest^ therein 
witiiout consideration. ' 

(5) Any othei/cbntract, agreement, or 
arrangeinent jj/hich has ks one of its 
Plirpos^ the provision of assi$tance^ to 
any education program or .activity, ex- 
cept a cojitract of insurance guaranty. 

th7 "RecipienV* means aiiy Stiate or 
politibal. subdivision thereof , or apy in- 
strumifentelity of a State or politics^l sub- 
division- thereof, any public or Jirivate 
. agency, ^institution, or organization, or 
other entity; or any person, to whom 
Federal, fihancijal assistance is extended 
directly;0r through another recipient and 
which operates an edudatjon program or 
activity which r^ffceives or benefits from 
such assistance, ihcluding any subunit, 
successor, assignee, or transferee therepf. 

(i) "Applicant** means OTe^ ^vho sub- 
mits an application, retiuest, or plan re- 
quired to be approved by a Department 
official, or by a^gci^jlem, as a condition 
to becoming a ricjptent. 

( j)* **Educational institution** means a 
local educational agency (Ij.E.A.> as de- 
fined by section 801<fr of the Elemen- 
tary and Secondary Education Act of 
1965 (20^U.S.C. 881) , a preschool, a pri-* 
vate 'elementary or secondary school, or 
an applicant or^eclpifent of the^type de- 
fined by paragraph (k) , (1) , (m)., or <n) 
'of this sectioif. 



(k) *'l7i^titution of graduate higher.^ {\h\c\^Q,dmits studetits of both sexes 
education'* means an institution, which : " > wlthou\^iscrimination. 

(1) Qlfers academic study beyond the (Secs. 90lr 902, Education Amendments of 
baehelar of arts or baghelor pf science -1972, 86 stat. 373, 374; 20 u.s.c. leei, leeij) 
degiee,. whether or not leading to a cer- ^ « i>^„,^j:*i «m..«,«t;v-> notSn*, 
tiftcite of ^ hi^h.r degree in the ^r^- ^f^ l^^^^^"'""'*^'^ 
arts and sciences; or t . . 9 ' 

^2) Awards any degfreejn a jrofes- (a) Remedial action. If the Director 
siohal field- beyond the fl^st professional finds that a recipient 'hifs discriminated 
degree (regardli?s§ of whether the first against^jpersons on tlie basis of seX in an 



professional ^degree in such, field is 
Awarded by an institution of imdeigrad- 
uateVhigher e^ycation or pr'ofessional 
educj?|lon) ; or 



(3) Awards' no de^ee aftd offers no^ tion. 



education program ox> activity, such , 
recipiehfshalKtake such remedial ac- 
tion as the Director deems hecessary to 
overcome the effects of such discrimina- 



further academic^tudy, but operates or- 
dinarily* for 'the purpose of facilitating 
research by persons, who have received 
the highest graduate degree in any field 
of study. - 

(1^ **I'nstitution . of undergraditate 
higher education" means: '\ . 
' (1) An institution offering at least two 
biit less than four years of college level 
staray beyond thd high school level, lead- 
ing to a diploma or an associate degree, 
or whajly or princfpally creditable toward 
a baccalaureate degree; or 

(2) . An institution Mering acaciiemic 
study leading eo a baccalaureate degree; 
or * A . 

(3) An agency or body which certifies 
credentials or offers degrees, but which 
may Ox may not offer academic study. 

> \m) "Institution of professional edu- 
cation" riieans an institution (exsept any 
institution of undergraduate higher edu- 
cation) which offers a program of aca- 
demic study that leads to a first* profes-, 
sional degree in a field for which there 
is ar- national specialized accreditmg 

^ agency recognized by the United ^States 
Commissioner of Education. * 
• (nL **Institutio^ of vocational educa- 



(b) AJUirtnative- action. In the absence 
of a finding of discrimination on the 
basis, of sex in an education program or 
ac'tivitj? a recipient may take affirma- 
tive action to' overcome the effects of 
conditions whiclti resUllfed ' In limited 
participation therein by pfeftons of a 
pafficular sex.. Nothing-hei:eTn shall be 
interpreted to alter any affirmative ^c^ 
tion obligations which a recipient may 
have under Executive Order 11246. \ 
' (cl. Self-evaluation. Each recipient 
education institution shall, Vithin one 
yea/ of the Effective date of this part: - 

(i;)^mluate, in terms of the require- 
ments *df .this *part, its current policies 
and practices and the/effects thereof 
conceming^^ission. of students, treat- 
ment of sXudehts, and employment of 
both academic and non-academic per- 
sonnel working in connection witlv the 
recipient's education program or activ- 
ity; 

(ii) Modify 'any ipf these policies and 
practices which do not or may not meet 
the requirements of this part; and 

(lii) Take appropriate remedial steps 
to eliminate the effects of any discrimi^ 
nation which resulted or itiay have re*; 



ttoTi" means a school or institution (ex-, suited from adherence^to these policies 
cept an ''institution ot professional or and 4^^«^— ^ 



graduate or undergraduatejii,***^ ^ — 
cation) which l^^-as-itrgfimary purpose 
preparation of stude»ts to pursue-a tech- 
nical, skilled, or semiskilled occupation 
or trade, or to pursue study in a techni- 
cal field, .whether or not the school or 



(d) Availability of self-evaiuation and 
related materials. Recipients shall main- 
tain on file for at least three years fol- 
lowingjcompetition of tiie evaluation re- 
quires under paragraph (c) of this sec- 
tion, and shall provide to the Director 



'institution offers certificates, diplomas, . 1 upon request^ ^ description ot any 



or degrees and whether or not it off^jrs 
fulltlme study. a 

(o)" ''Administrativety separate uniV 
means a school, department or college of 

, an educational institution (other than a 
local educational agency) admission to 
which is independent* of admission* to. 
any other component of such institutioii. 

(p) "Admission" means selection, for 
pai^-time, ft^ll-time, special, iissociate, 
transfer, exchange, or any other enroll- 
ment, member^p, or matriculation in 
or at an education program 6r activity 
operated Iby a ^j^ipient. • . 

(q) '*5iude,nA" xneans a person who 
has gained admission. , , ^ - 

(r) "Transiti6n plan" means a plan 

, subject to thef approval of the United 
States Commissioner of . Education 
ptu^uant to section 9Q1 (a) (i5) of the 
Education Amendments pf 1972, under 
which an educational Institution oper- 
ates in making the transition from being 

1 an educational lnstitution whicn7 admits 

i only students of t>ne sex to being one 



modifications itiafie pursuant to sub- 
paragraph (c)(ii) and of any remedial 
' steps taken pursuant to subparagraph 
(c)(iii). - . ; 

(Sees. 901, 902, Education Amendments pf 
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 16812) 



§ 86,4 Assurance required, 

(a) General: E^ery application for 
Federal financial a^istance for any edu- 
jcation program or activity shall as con- 
dition of its approval contain of be ac- 
companied by an assurahce from the ap- 
plicant or recipient, satisfactory to the 
Director, that each education program or 
acta^ity operated by the . applicant or 
recipient and to which this pRart applies 
will be operated in compliwice with this 
part/ An* assurance .of ,compliance Wth 
this part shaUcHot be satisfactory to the 
Director if the applicant or recipient to 
whom su6h assurance applies faila. to 
commit itself to take whatever remedial 
action is necessary in accordance with 
§ 86.3(a) - to ^eliminate existing discrimi- 



nation on the basls'of sex or to eliminate 
/the effects '.of past discfinainatton * 
whethei^ occurring prior or subsequent to 
the submissipn to the Director of such 
assurance. . 

(b) Duration of obligation.. (1) In the 
case of Federal fintyicial assistance exr 
tended to provide real property or struc- 
tures thereon, such assurance shall obli- 
gate the recipient or, »in the ease of a 
subsequent transfer, the tx^nsferee, for 
the period during which' the r^al prop- 
eTrty or structures are used to pri^ide an 
education program or activity. 

(Z^ In the case of Federal financial 
assistance exteitded to provide personal 
. propei;ty, such assurance shall obligate 
' the recipient for the p^4od during whiiSi 
it retains ownership or possession of the 

• property. 

(3) In aii other cases such assurance 
shall obligate the recipient for the pe- 
riod- diiring which Federal financial as- 
sistance is extended 
\ (c) Form. The Director will specify 
the form of the assurances required by 
paragraph .(a) of this section and the 
e?^nt to which such assurance, will be 
reqtilred of the applicant's or recipient's 
subgrantees, contractors, subcontractors, 
transferees, or successors In interest. 

ft (Sees. 901, 902, Edupatloa Amejidments of 
103:^ 86 Stat. 373, 374; 20 U.S.c; 1681j 1682) 

§ 86.5 Transfers of properly. ^ 
If a recipient sells or otherwise trans- 
^ f ers property flnahced in whole or in part 

* with Federal financial assistance to.^a 
transferee which operates any educa- 
tion program or activity, an<J the Federal 

.share of the fair market value of the 
property is not upon such sale pr transfer 
properly accounted for to the Fed^fal 
Government both the transferor and the 
transferee shal? tne deemed to be recip- 
ients, subject to the provisions of l^ub- 
part Bl, "^'^ i . 

(Sees. 0Olf i'02. Education Amendments of 
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682) 

§ 86.6 Effect of other rcquiremcnls. 

" (a) Effect of oth^r Federal provisions. 
.The obligations imposed by this part are 
independeht of, and do nofcaltef, obliga- 
tions riot to disclriririinate|ok the basis df 
sex Imposed by Executivetorder 11246, as 
amended; sections 799A and 845 of the 
Public IJealth Service Act (42 U.S.C. 
295h-9 and 298b-2) ; Title VH of the 
Civil Rights Act of 1964 (42 U.S.C. 2Q00e 
et seq.); the Equal Pay Act (29 U.S.C. 
206 and 206(d)) ; and any other Actiof 
Congress or Federal regulation. 
(Secsi 901 i 902,^^05, Education Amtntlments 
of 1972, 86 Stat. 373, 374, 375; 20 U.S.C. 1681, 
1682, 1685) 



ih) Effect of State or loc<fl law or 
other requirements. The * obligation to 
comply with this part is not obviated or 
alleviated by any State or loc^l law or 
other requirement which would render 
any' applicant or student ineligible, or 
limit the eligibUity of apy applicant or 
student, on the basis of sex, to practice 
any occupation or profession. 

(c) ^fffict of .rules or regulations of 
private organizations. The obligation to 
comply with this part is not obviated or 
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alleviated by any Tule dr regulation of 
any^ organization, club, althietic; or -other 
league, or ,&ssociataoi/ which' would 
gender atiy applicant of student ineligi- 
ble to participate oi?. limit the «lici- 
biUtjr or participation .of any applicant 
' or ^udent, ^ the basis- of sejjr in any 
education progtam or activity , operated 
by a recipient and which receives or 
benefits from' Federal financial 
•assistance. ' ' 

(Sees. 9pl, 902, Education , Amendments of 
. 1972, 8G Stat. 373, 374; 20 U.?J.G. 1<;01, 1682) 

§ 86^7 Effect o£*oinploymeni opportiini- 
' ties. 

The obligation to comply with this 
Part is not obviated or alleviated because 
employment opportifhities in any, 'oct 
. cupation or profession are or ^ may be 
more limited for memlJfers of one sex 
than for members of the other sex. ' 
(Sec3. 901, 902, Education Amendments oX 
lO*^, 86 Stat. 373: 374; 20 U.S.C: lOtil, 1682) 

§'86.[i DesiRnalion o^ Tef^onsflile em- 
ployee and adjoplion of . grievance 
*)procedures. * , 

(a) Designation o£ resnonsible ent" 
ployee. Each repipient shall designate at 
&asV 'one emp^pyee to cpordinate its ef- 

'^orts to com^3ly with and carry out its 
responsibilities under this part; including 
any' investigation of any complaint 
communicated ta sT!^h recipient alleging 
its nonco"rit^>liai}ice "with, this part or al- 
leging any actions which would be pro- 
hibited by this part. The recipient shalP 
notify all its students and. employees of 
the name, office address and telephone 
number pf the employee or employees 
appointed pursuant to this paragraph, 

iW Complaint procedure of recipient 
A recipient shall adopt ahd publish 
grievance procedures pro^Viding for 
prompt and equitable resolution ot stu- 
dent And employee complaints alleging 
any action which would be prohibited by 
this part. ■ " 

(Sees. 901, 902. Education Amendments of 

^1972/80 Stat. 373, 374; »0 U^.C. 1681, 1682) - 

§86«9 Dissemination of policy, 

(a) Notification of policy. (1) Each re- 
cipient shall implement specific and con- 
tinuing steps to notify Applicants fcir ad- 
.mlssion and employment, students \and 
parents of elementary and secoipidary 
school students, employees, sources of re- 
ferral of applicants. for atoissiqn and' 
emjplpym^nt, and all i;mipns or profes- 
:feional organizations holding* collective 
bargaining or professional agreements 
with^the recipient, that it does not dis- 
criminate on the Ijasis of sex in the ed- 
* ucational programs or activities which, it 
operate&, and that la required by title' 
3X and this part not to discriminate in 
such a manner. Such notification shall 
contain such information, and be made 
In such manner, as the Dlrectoirfinds 
necessary to apprise sucih persons of the 

, protections * against discrimination as- 
sured them by title DC and this part, but 
shall state at least that the requirement 

r not to discriminate in educjation pro- 
grams, and activities extends to employ- 
ment th^^rej^,..and to admission' thereto 



unless Subpart C does ndt'apply to the 
recipient, and' that inquiries concerning 
the application of title DC and this part 
'to such recipient may be referred to the 
employee designated pursuant to § 86.8, 
•or to the Director. 

(2) 'Each recipient shall make the ini- 
tial notification required by paragraph 
(a) (1) of this' section within 90 days of 
the effective d»te of this part or of the 
. date this part ftrst applies to such recipi- 
ent, Whichever corners later, which noti- 
fication shall include publication in: (i) . 
Local newspapers; (ii) newspapers and 
magazjines operated by svjch recipient or. 
by student, alumnae, or, alumni groups 
for or in connection with such recipient t 
.and (iii) memoranda or other written 
^pfcommunications distributed to every stu- 
dent and employee of ^uch reci^ient^- 

ih) PubUcations.. (1) Each recipient 
shall prominently include a statement of 
the policy described in paragraph (a) 
of this section in each announc,ement, 
bulleftin» catalog, or application form 
which it m^ikes available to any person 
of a typ6 described in parj^graph (aX.pf 
this section, or whi<jlr is otherwise used 
in connecti(>n-withr9ie recruitment of 
students or employees. , ^ 

(2) A recipient, shall not use or dis- 
tribute a publication of me type de- 
scribed in this paragrapli which suggests, 
by text or illustration, that such^ecip- 
ient'treats applicants, students, or fipi-, 
ployees differently on the' basis of sex 
except -a^ such treatment is* permitted 
by thlspiirt • . , >r 

(q) Distribution, Each recipient shall 
distribute without discrimination on the 
basis of sex each publication ' described 
in paragraph (b) of this sec tibn, and 
shall apprise each of Jts admission and 
employment recruitin*ent representatives 
of the policy bf nondiscrimination de- 
scribed in paragraph (a) of this section, 
and require such representatives to ad- 
here to such policy. 



(Sees, noi, 902, Education Amendments of 
1972, 8,e'Stat.,373, 374; 20 U.S.O. 168f, 1682) 

Subpart B — Coverage \ 
§l<66ill Application. . 

iilxcept as provided in this subpart, 
this^Bart 86. applies to every recipient 
and to each education program or activ- 
ity operated by such recipient which re- 
ceives or benefits from Eederal^ financial 
assistance.* 

§ 86.12^ Educational inslilulions con- 
trolled by religious organizations. 

(a) Appli(:ation. Thisfpart does not ap- 
ply to au/ educatjonal Institution which 
is controlled' by a. religious organiijation 
to the extent application of this part 
would not be consistent with the religious 
t^ets of such organizaticmi. * 

(b) Exe7nj>tian. An educa^iontil insti- 
tution which' wishes to claim'' the ^x^p- 
tion s6t forth i|i paragraph (al^ot^this 
section, shair do .s<>, by submittini in 
writing "to the Director a statement br'' 
the highest ranking official of the instl< 
tution,, identifying^ the provisions of tms 
part whicjh conflict with specific t^et 
of tlie religiouis organization. 
(Sftcs. fiOl, 902^ Education Amendmentaf* of 
1972, 86 Stat: 373, 374; 20 U.S.O. 1C8 1/1082) 



§ 06.13 Military and mercbant marine 
edueaticm^ inMitutions. 

This part does not Jipply to an educa- 
tional institution whose primary purpose 
is the training .of individuals for a mili- 
tary service of the United States or for 
the merchant marine. . 

(Seci5. 1)^01, 002. Education . Amendments of 
1972, 80 Statr373, 374; * U.S.C. 1681, 1682) - 

§ 86.14 Membership practices of eertaitt 
« organizations. • , ' ' , 

Ca) Social fraternities^ and sororities. 
This part does not apply to the* member- 
ship, practices of social* fraternities land 
soroilties which are exempt from tax0<- 
tion under Section 501(a) of the In- 
ternal Revenue Code of 1954, the active- 
membership of which cp'nsists primarily 
of students in attendance at Institutions 
of higher education. 

(b) YMCA, YWCA, G'irl ScoUts, Boy 
Scouts and Camp Fire GzrZs. This part 
does not apply to the membership Jilac- 
ticts of the Young Men's Christian AS- 
soclatibn,. the Yai;ng Women's Christian 
Associatroil',' thd tjirl Scouts, the Boy 
Scouts and Camp Fire Girls. 

(c) Voluntary youth service organizd^ 
' tiona. This part does not ''apply to th 
.membership practices of voluntary you" 
service QiFganizations which are exemt)t 
from taxation un^er Section 50J(ay of 
the Internal Revenue Co^e of 1954/an.d 
the membership -of which has ybeen 
traditionally limited to members of one 
sex and principally' to persons /of less 
ihan nineteen years ©f age. / ^ ' 

(Sees. 901, 902, Educatfori Ament|ment3 of 
1972, 86 Stat. 373. 374; 20 tT.S.O/l681. 16^2; 
Sec: 3(a) of Pli. 93-568, 88/ Stat. 1862, 
amending Sec. 901) 

§ 86.15 Adnrissions. 

(a) Admissions to edu/ational institu- 
tions prior to June 24. 1^73, are not cov- 
ered by this- paMfc / 

(b) . Adminiswativofy separate units. 
For the purposes only of this section, 
§§ 86.15 and 86.16, tod Subpart C. ea<)h 
administratively ;^eparate unit shall be 
deemed to be an'educational Institutipn. 

(c) Application of Subpart C Except 
fis provided In, paragraphs <c) and <d) 
of this section^ Subpart C applies to each 
recipient. A iecipient to Which Subpart 
C applies s^liall not discriminate on .the 

^ basis of sejii in admission or recruitment 
in violaticm of that subpart. ■ ■ 

(d) Educational institutions. "Except 
as proyraed in paragraph (e) of this sec- 
»tion n& to recipients which are educa- 
.tibna/ institutions, Subpart C applies 

only/to institutibns of vocational educa- 
tioixl professional 'education, graduate 
higher education, and public institutions 

undergraduate higher education. ^ 
, (e) Public institutions of. under gtadu^ 
Qie higher edttcation. Stibpart C does not" 
appiy.to any publip institution of under- 
graduate higher education which tradi- 
tionally and continually from its estab-^ 
lishment has had a policy of admitting 
only students of one sex. . 

(Sees. 901. 902, Education Amendments of 
1972. 86 St{lt. 373. 374; *20 U.S.a 1681, 1682) ^ 



\ 



§86.16 Educational mstitutions digiljille 
to tiubmit trftmition plans* 

(a) Application. This section applies 
to each educational Institution to which 
Subpart C applies which: 
, <1) Admitted only students of one sex 
as regular students as of June 23, 1972; 
or 

(2^' Admitted Only studente of one sex 
as regillar students as of June 23, 1965, 
but thereafter admitted as regular stu- 
dents, students of the sex nott admitted 
prior to jfune 23, 1965. 

(b) Provision' for tmtisi^n pjtans. An 
educijtional institution torwhich this sec- 
tion applies shall not discriminate on the 
basis of sex in admission or recn^tmpnt 
in violation of Subpart C unless itls car- 
rying out a. transition jJlau^a^pproved by 
the United Sta^^es Conutiiss^Oner of Ed- 
ucation' as described lit §86.17, which 
plan provides for the elimination of. such 
discriminatipn brUie earliest practicable 
date but in lib event later- than June 23; 
1979. 

(Secff. 9dri'O02, Education Amendments vof 
1972, 86 Stit. 373, 374l 20 TJ.S.C. ^GStj. 1682) 

§ 86.17 Transition plans. 

(a) Siibrti^ission of plans. An institiiv 
tion to which § 86.15 applies and wjiich 
is compose^ of more than one adminis-. 
tratiVely separate imit may submit either 
a single transition plan applicable to all 
.such units, or a separate transition plai^ 
applicable to each such unit. • • 
- (b) CoHtent of plans. In order to be 
approved by the United States Commis- 
sioner of Education, a transition plan 
shall: • i 

(1) State the name, addifess, and Fed- 
eral Interagency ^Committee on Educa- 
tion (FICiB) Code of the educationalJn- 
stitution submitting such plan, the ad- 
ministratively separate units to which 
the^plan is applicable, and the name, ad- 
dress, and telephone niunber of the perr 
son to wh6m questi(|n$' concerning the; 
plan may be addressed. Tlife person who 
submits the plan shall be the chiqf ad- 
ministrator or president of the institu- ^ 
tion, or another individual legally au- ^ 
thovized to bind the institution to all ac- 
tie)i»set forth in th6 plan, r \' \ 

(2) State' whethet" the. eqiucational in- 
stitution ' or administratively separate 
unit' admits students of both sexes, as; 
regular 'students and, if so, when it be- 
gan tado §0. ' 

(3) Identify and describe with, respeci 
* to the educational institution or admin- 
istratively separate unit any obstacles to 
admitting students withoti! discrimina- 
tion on the basis of sex. 

(4) Describe in detail the steps neces- 
sary to eliminate as soon as practicable 
each obstacle so identified and indica'te 
the schedule for taking these steps and 

. the individual directly respoiKible for 
their implementation. 

<5) Xnclud&^^stimates. of the number ,, 
of students, by sex expected to %pply 
for / be admitted to, and enter eaclTclass • 
during the period covered by the plan. » 

(c) Nondiscrimination. No policy or 
practice df a recipient to which § 86.16 
applies shall refsult in treatmemt of ap- 
plicants to or students, of such recipient 



in violation pf Subpart C unless such 
treatment is necessitated by an obstacle 
identified in paragraph (b) (3) of this 
section and^a schedule for eliminating 
that obstacle has been provided as re- 
quired hy paragraph (b) (4) . of this 
section. . . 

(d) Effects of pa$t excltision. To over- 
cotne the effects of jpast exclusion of stu^. 
dents on the basis of sex, each educa- 
tional institution to which § 86.16 applies 
shaU^ include in its transition plan, and 
shall implement, specific steps designed 
to encourage individuals' "Df the pre^^- 
ously excluded'sex to apoly for admission ^ 
to such institution. Such steps shall in- 
clude instituting recruitment, programs 
which, emphasize vthe institution's com- 
mitment to enrolling students of the sex 
previously excluded. • 

(Sees. 901« 902, Education Amendments ^f 
1972, 86 Stat. 373, 374; 20 TJ,S.C, 1681, 1682) 

§86.18^6,20 [ResC^rvcd] ^ 

Su^art C — Discrimination on the Basis 
"of Sex In Admission and Recruitment 
Pr|fhibited 

.§ 86.21 Admission*^ . ' * 

ta) General. No person s^all, on the" 
has^ff of sex, be denied admission, or be 
subjected to Jdiscriininatioh in admission^ 
by any recipient to which this subpart 
applies, except as provided in §§ 86.16^ 
and 86.17,-> • ^ ' . ■ ■ 

(b) Specific prohi^^ons, (!)• In de- 
termining whether a person satisfies {iny 
policy or ^criterion for adnlissiqn, or in 
n^aking any offer pf admission, a recip- 
ient to which. this ;Suhpa:rt applies sh^Ol^ 
not; * ' 

(1) Give preference to One person over 
another on the basis of seX by ranking 
applicants separately on such basis, or 
otherwise; * ' ' ' . 

(ii) Apply numerical limitations upon 
the number or proportion of' persons of 
either s'fex who may be admitted; or 

(iii) Otherwise trpat one individual 
differently from another on the hsEsis 
of sex. # 

(2) A recS>ient shall not administer or 
operate any test or other criterion for 
admission which has a disproportion- 
ately . adverse effect on persons on the 
basis of sejt unless the use of such test 
or criterion^ is shown -to predlbt validly 
succes*s in the Education program or ac- 
tivity in question and alternative tests ^ 
or criteria which do not have such a 
disproportipnately adverse effect^ are 
sliown to be unavailable. \ -J 

(c) Prohibitions relating to mariial or 
parental status. In determining whether 
a person satisfies any policy or criteripn 
for admission, or in miaking any offer of 
admission^ a recipient to which this sub- 
part applies: >v . • ^ 

' (iV Shall not ap&ly any rule concern- 
ing the actual. ot potential, parental, 
family, or marital status of a student or 
applicant which treats persons differ- 
ently on the basis of sex; 
- (2) Shall not dis1?riminate against or 
exeXide any person on th^ Ijsi^s of* preg- 
nancy, childbirth, termiMionjof preg- 
nancy, or recovery therefrom, or estab- 
lish or follow, any rule or practice; which 
so discriminates or excludes;, r 



(3) Shall treat disabilities rQlaled to 
pregntancy, childbirth, termination of 
pregnancy. Of recovqiy therefrom Ux the 
same manned' and under the soune poli- 
cies'* ad Qjyy other temponvry/disability 
or physical condition; and 

(4) Shall not make pre-a'dinlssion in- 
quiry as to the marital status of an ap- ^ 
plic§int for admission,,incliraing whether 
such applicant is "Miss" or "Mrs." A re- 
cipient may make pre-admissiou inquiry 
as to the sex of an appliaant for admis-, 
sion, but only if sucla induiry is^lnade 
equally of such applicants' of both sexes 
and if the. results of ^on inquiry are net 
used in connection wl^h discrimination 
prohibited by this pac 
(Sees. 901, 902, Educaylon Anriondmpnts of 
1972, 88 Stat. 373. 374;/20 TJ,S,C. X681, 1682) 

I * 
§>86«22 Prcfcre^cmn admission/ 

A recipient to which this subpart ap- 
plies shall^ot gi\^ preference to appli- 
cants for admission, on the^toasis of at- 
tendahce at^ any/ educational institution 
or other school/or entity which fidmits 
as students or predominantly members, 
of one sex, irthe giving of such prefer- 
ence has the, effect Of discriminating on 
the basis of /sex hi 'violation of this sub- 
part. 

(Sees* 901,/ 902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 TJ.S.C. 1*681, 1682) 

§86«23 Bjccruitment. ^ ^ 

(a> / Nondiscriminatory . recruitment. A 
recipient to which this subpart applies 
shall not discriminate on the basis of sex 
in the recruitment and admisgion of stu- 
dents. A recipient may be required to 
undertake additional recruitm^nfr^effprts 
for one s^ aS remedial action pursuant 
to § 86.3(a), and may- choose ^ xmder- 
take such efforts as affirmative action: 
pursuant to § 86.3(b). \ 

(b) Recruitment at certa\j% \institu-i 
rtimS'^ A JTficipient to >p?hich this subpart 
■ apkJlies shall not recruit prhnarily\or ex- 
clusively at educational institijitions, 
schools or fehtities which admit \as stu- 
dents ohly or predoniinantly members of 
one seXr If such .actions have the effect 
of discriminating on the basis of sex in 
violation of this subp^t. * 'V \ 

(Sees, 901, 902, Education Amendmenti^f 
1972, 86 Statr373, 374; 20 XT^.C. 1681, 1682) 

§§ 86.24-^6.30 [Reserved] \ 

Subpart D — Discrimination on the Basis of 
Sex in Education Programs and Al^ivi- 
ties Prohibited 

■ ^ . ■ ■ 
§86.31 Education, programs and aelivi- 
lies. - 

(a) General. Except as provided else- 
where in tliis part, no person shall, on 
the basis of sex, he excluded from park 
"ticipation in, be denied the benefits of, or 
be aiubjected to discrimination \mder any 
academic, extraciu'ricylar, research, oc^ 
cupational trainin^^or other educatio'n 
program or activity operated by a recipi- 
ent which receives or benefits from Fed- 
eral financial assistance. This subpart 
does not apply to actions of a recipient 
in connection .with admission of its stu- 
dents to an education program or activity 
of CI) fit- recipient to whiph Subpart C 
do£S not apply, or (2) an entity, not a 
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recipient, to Which Subpart C would not 
apply if the entity were a recipient- 

(W Specific vrohibition^. Except as- 
prpviaed in this, subpart, in providing any 
aid, beiaefit, or service to a student, a 
recipient shall not, on the basis of sex: 

(1), ifreat one person differently from 
another in determining whether such 
person satisfies any requirement or con- 
dition for the provision of such aid, bene- 
fit,, or service; 

(5) Provide different aid, benefits, or 
seHices or provide aid,, benefits, or serv- 
Iceslin a different manner; * 

^ (3) Deny any person any such aid, 
benefit, or service; 

(4) SuDject any person to separate or 
different rules of behavior,, sanctions, or 
vothet^ treatment; ^ 

(5i Discriminate against any person 
in th^ application of any rules pf appear- 
ance: 4 

(6) Apply any -^ule^ concerjoing .the 

• domicile or residence ot a student or ap- 
plicant. Including eligibility for in-state 
fees and tuition; ^ ■ 

(7) i Aid or perpetuate discrimination 
against any person by provldi;ig signifir 
cant Assistance to any agency, organiza- 
tion, br person which discriminates on 
the teasis of sex in providing any 
aid, benefit or service to students or 
empwees; ' 

(8) lOtherwise limit any person in the- 
enjoyriient of any right, privilege, ad- 
vantage, or oppoHimity. 

(c) Assistance administered hy a re- 
cipient educational institution to study 
afa foreign- institution. A recipient edu- 

• cational institution may. administer or, 
assist in the administration of scholar- 
ships, fellowships, or other awards eatab- * 

' lished by foreign or domeswc wills,, trusts, ^ 

• 'or simHar legal instruments^ or by aqts 

of foreign govelTunents and restricted to 
members of one sej^, which are designed 
to provide opportunities to study abroad, 
and yrhich are awarded to students- wh<^ 
are already matriculating at or who are 
graduates of the recipient institution;. 
Provided, a recipient educational insti- 
tution which administers or assists in the 
administration of such scholarships, fel- 

. lowship, or other awards which are re- 
stricted to members of one sex provides. 

. or otherwise makes available reasonable 
opportimities for similar studies for 
members of the other sex. Such oppor- 
tunities may be derived from either 
domestic or foreign sources. . 

(d) Proprams not operated liy^ re- 
cipient. (1) This par^raph applies to 
any recipient which requires participar 
tion by any applitiant, student, or em- 

• ployee in any education program or ac- 
tivity not operated wholly ^by such re- 
cipient, or which facilifeites, permits, or 
considers such participation as part of or 
equivalent to ah education program or 
activity operated by such- recipient, in- 
cluding participation in educational con- 

' sortia and cooperative employment and 
student-teaching assignments. 
(2) Such recipient; 

1[i) Shall develop and implement a pro- 
cedure designed to assure itself that the 
" operator or sponsor of ^such other edu- * 
cation program or activtiy tekes no ac- 

• ~ tion a^ffccting any applicant, student, or 



employee of such recipient which this 
part would prohibit such recipient from 
taking; and • 

(U) Shall not facilitate, requite, per- 
mit, or consider such participation if 
such action occurs> , 
ffeecs, 901, 902, Education Amendments of 
197!3, 86 Stat; 373, 374; 20 U.S.C. iQfifil, 1682) 

§ 86.32 Arousing. 

(a) Generally. A recipient shall not, on 
the basis of sex, apply different rules or 
regulations, imppse different fees or re- 
quirements, or offer different services or 
benefits related to housing, except as 
provided in this section Cincluding hous- 
ing .provided' only to married sttidents) . 

(b) Housing provident hy recipient, kl) 
A recipient may provide separate hous- 
ing on the basis of sex. . 

(2) Housing provided by a recipient to 
'Students of one sex, when compared to 
that provided to students of the other 
sex, shall be as a whole: ^ 

(1) ' Proportionate ^in quantity to. the 
number of students of that sex applying 
for such housing; and • * \ 
i (ii) Comparable in quality and cost to 
the student. ■ . . i. 

4c) bther housing, iiy A recipient 
shaU not, oi^ the basis of sex, administer 
different policies or prabtices concerning 
• occupancy by its stude^its of housing 
other than provided by such recipient. 

(2) A recipient which, through solici- 
tation, listing, approval 6t housing^ or 
otherwise, afeists ar&^^agericy, organiza-y 
tion, or person in making housing avail- 
able to any of its students,N&hall take 
such reasonable action as may^e neces- 
sary to assure itself that such hbusing as 
is provided to students of one sexs when 
compared to that provided to students 
of the other sex, is as a whole : (i)^Pro- 



than one year from the effective date of 
this regulation. With respect to physical » 
education classes and activities at the 
secondary and post-secondary levels, the 
recipient shaU comply fully with this 
section as expeditiously as possible but 
in no event later than three years from 
the effective date of this regulation. 

(b) This section does not prohibit 
grouping of students in physical educa- 
tion classes and .activities by, ability as 
assessed by objective standards of in- 
dividual performance developed and ap- 
plied without regard to sex. 

(c) This section does not prohibit 
separjition of students, by sex within 

♦ physical education » classes or activities 
during participation in. wrestling, boxing, 
rugby, ice hockey, football, basketball 
and other sports the purpose or major 
activity of which involves bodily contact. 

Where. use of a single standard of 
measuring ^kill or progress in a physical 
education class has an adverse effect on 
members of one sex, the recipient shall 
use appropriate standards "which do not 
have such effect. 

(e) Portions , of classes in elementary 
and secondai^ schools which deal exclu* 
sively with human sexuality may be con- 

' ducted in separate sessions for boys and 
girls. , 

(f ) Recipients may make requirements 
based on vocal range or quality which 
may result in a chorus or choruses of 
one or predominantly one sex.* 
(Sees, 90i. 902, Education Amendments qj 
1972, 86 Stat. 373, 374; 20 U.aC, 1681, 1682) 



§ 86.35 Access lo schools operated by 
, .L.E.A.*.; 
A recipient which is a local educational 
' agency shall not, on the basis of'^ex", ex- 
clude any person from admission to : 



of the other sex, is as a wnuit;; ^.i/ iriw- miw^ ""j ****** «,vi**.^^.^.* — • 

portionate in quantity and (ii) com% f |^(a) Any institution of vocational edu- 
rable in quality and cost to the studenifcs^n operated by such recifoient; or 
A recipient may rendef such assistance*^ -;%) . Any other school or educational 
to any agency, organization, or person . unit operated by such recipient, unless 
which nrovldes aU or part of such h6us-£ such recipient otherwise makes available 



ERIC 



ing to students only of one sex. 
(Sees. 601. 902, 907, Education 'Amendments 
of 1972, 86 Stat, 373. 374, 376; 20 U.S.a 1681, 
1682, 1686) 

§ 86.33 Conip«ruble f acililies. 

A recipient may provide separate 
toilet, locker room, and shower facilities 
on the basis of sex, but such facilities 
provided for students of one sex shall be 
comparable to such facilities provided for 
students of the-othei: sex^ 
(Sees. 901, 902, Educatlon^riiehrfnaents of 
1972, 86 Stat. 373, 374) ^ ' p 

§ 86.34 Access to course ofTerings. 

A recipient shall not provide any 
course or otherwise carty out any of its 
education program or activity separately 
on the basis .of sex, or require or refuse 
participation therein by any of its stu- 
dents on such basis,, including health, 
physli^l education^ industrial, business, 
vocational, technical, home economics, 
music, und adult education courses. 

(a) With respect to classes and activi- 
ties in physical education at the elemen- 
tary school level, the recipient shall 
com^)ly fully with this section as expedi- 
tiously as possible but io. no event later 



e but in I 



to such person, pursuant to the same 
policies and criteria of admission, 
courses, services, and if aciljlies compara- 
.ble to each course,, servjce, and facility 
offered in or through such schools. 
(•Sections 901, 902, Education Amendments 
of 1972, 86 Stat. 373. 3.74; 20 U.S.C. 1681, 
1682) ' . 

§ 86.36 Counseling and use of appraisal 
snd eounseling nialerials. 

Xa)' CounseHng\ A recipient shall not 
discriminate against any person on the • 
basis of sex in the counseling or guidance 
of students or applicants for admission. 

(b) Us^ of appraisal and counseling 
materials. A recipient which uses testing 
or other . materials for appraising or 
counseling stu^dents shall not use ditfer- \ 
ent materials for students on the basis 
of their sex or use materials which permit 
or require different. treatment of students 
on such basis unless such different mate- 
rials cover the same occupations and in- ."^^ 
terest areas and the use of such ^liferent 
materials is shown to be essehtial to 
eliminate sex Was. Recipients shall de- 
velop and use internal procedures for . 
ensuring that such materials do not dis- 
criminate on the basis of sex. Wh'^^ e the 



\ 
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iise of a counselfrig te^.t or other instru- 
ment results in a substimtially dispropor- 
tionate number of members of one *sex 
in any ijartjtcular course of study or clas- 
sification, the recipient shall tajrt such^ 
action as is necessary to assuie-it^elf" 
tiiat sUcli disproportion Is not the result 
of discrimination in tli^e instrument or its 
applicatten. ' . 

(c> Disproportion S7t classes. Where a 
recipient flrtds that a particular class 
contains a substantially disproportionate 
number .of individuals Qf one sex, the 
'recipient shall take such action as is 
necessary to assure itself that such dis- 
proportion is not the, result of discrimi- 
nation on the basis of sex in counseling 
or appraisal materials or by counselors. 

§ 86^37 Financial assislanc4^. 



(a)" General. Except as- provided in 
paragraphs (b), Cc) and Cd) of this sec- 
tion, in providing financial assistance to 
any of its students, a recipient shall not: 
(1) On the basis of sex, provide different 
. amount or types of such assistance, limit 
eligibility for such assistance which is of 
any particular type or source, apply dif- 
ferent xiriteria, or othiec^tse discriminate; 

* (2) through solicitation, listing, ap- 
proval, provision^ <Jf facilities or other 
services, assist any foundation, trust, 
agency, organization, of person .which 
provides assistance to any of such, recipi- 
ent*3 studeats iif a manner which dis- 
criminates .on the basis of sex; or (3) 
apply any rule or assist in application of 

" any rule concerning eligif)ility for such 
assistance which treats '^pe^rsons of one 
sex diffetently from persons of the other 
sex with regard to .marital or parental 
status. 

<b> Financial aid established by cer- 
tain l%gal instruments^ (1)- a recipient 
may administer or efeslst in the adminis- 
tration of scholarships,' Ifellowships, or 
other forms bf firianpial assistance estab- 
lished pursuant ttr abmestlc or fofeign 
*v411s. trusts, bequests, oro s^piilar legal 
instruments or by acts of a foreign ^ov- 
ernmept which requires that awards be 
made to members of a pcgrticular sex 
specified therein; Provided, that the ' 
overall'^ffept' of the award of such sex- 
restriiJted scholarships, f^Uawships, and 
other forhis of finandal assistance does 
not discriminate on the bOsiS of sex. / 
(2? Ta ensure" nondiscriminatory 
awWife of assistance as required in sub- 

• paragraph ih) (1) of this paragraph, re- 
cipients shall develop and use procedures 
under which: : . 

*(l) Students are selected for awatd of 
financial assistance on the basis of non- 
discriminatory "criteria and not on the 
. basi$ of availability of funds restricted 
to members of a particular sex; 

<ii) An apprbpriat^ sex-restricted 
scholarship, fellowship, or other f omi of 
J financial assistance is allocated to each 
f student selected under subparagraph 
<b) (2) (i) of this paragraph ; and 

(lii) No student is fienied the award 
for -which he* or she was selected under 
subparagraph (b) (2) (i) of thla para- 
grai>h because of the absence X)t a schol- 
arship, fellowship, or other form of fi- 



nancial assistance designated for a mem- 
ber of that student's bcx 
?(c) Athletic scholarships. (1) To tiie 
extent that $i recipient wards athletic 
scholarships or grants-in-aid, it mufft 
provide reasonable opportunitiesff or such 
awards for members of each sex in pro- 
portion to the number of students of each 
s^x participating in Jnterscholastic or 
intercollegiate athletics. . 

(2) Separate athletic scholarships^'or 
grants-in-aid for members of each sex 
may be provided as part of separate aUj- 
letic teams for members of each sex to 
the extent consistent with this, para- 
graph and § 86.41 of this part. 
/Sees 901, 902, Education Amendments of 
1972, 86 Stat. SfS, 374; 20 U.S.C. 1681, 1682; 
and Sec/844, Education Amendments of 1974, 
Pub. L. 93-380, 88 Stat. 484) 



nenVNassislance to sia- 



§ 86.38 Eniplp/ 
dents* . 

' (a) Assistarfce by Recipient in making^ 
available outside empioyment. A recip- 
ient' which, assists. aSy agency, organiza- 
tion or person in making employment 
available fco any of its students: 

(1)' Shall assure itseU that such em- 
ployment is made available without dis- 
crimination on the l^asis of sex; and 

> (2? Shall not render such services to 
any -agency, organization, or person 
whi(ihdiscriminates on the basis of sex in. 
Ats egtnpioymentlJractices. • - 

(b) Employment of students by recipi- . 
ents, A recipient which employs any of 
its students shall not do so in a manner 
which violates Subpart E. 
fSecs. 901, 902^Ediifction Ame'ndme:\ts of 
1972^86 Stat; 3%. 374; 20:tJ.S.G. 1681, 1682) 
§86.39 Hcnlih and insurance benefit* 
/ and service*. ^ • 

In providing a medical,, hospital, ac- 
cident, or'life insurance benefit, service, 
policy, or plan to any of it» students, a 
recipient shaU^ not discriminate on the 
basis of sex. Or provide siich benefit, serv- 
ice policy, of plan in a manner which 
would violate Subpart E if it were pro- 
vided to em&loyees of the recipient. .This 
section shall not prohibit a recipient 
from providing any benefit or service 
which may be used l>y. a different pro- 
portion of students of one sex than of 
the other, including faratily planning 
services. However, any recipient which 
provides fiill coverage health service shall 
provide gynecological care. 
(Sees. 901, 902, Education Ami^ndments of 
1972, 86 Stat. 373, 374; 20 U.S.C. 168.1, 1682) 

§86.40 Miirilal or parental 8UIU9. 

(a) Status generally, A.recipient shall 
not apply any rule c^hpeming a student's 
actual or potential parental, family, or 
marital- status which treats students dif-. 
ferently on the basis of s^x. 

(b) Pregi^ancy and related conditions. 
(1) A recipent shall not discriminate 
against any student, ot exclude aiiy stu- 
dent from . its education program or 
activity, including -any class or extra- 
curricular activity, on the baslB of such 
studenVa pregnancy, ' qhlldblrth,v false 
pregnancy, termination of pregn^cy or 



recovery therefrom, unless the student 
requests voluntarily to participate Jin a 
separate portion of the program or 
activity of the recipient. 

(2) A recipient may require such a 
student to obtain the tiertlfication of a 
physician that the student is physically 
and emotionally able continue partici- 
"tation in 'the normal education program 
or activity so long as such a certification 
is required of all students for other plw- 
sical or emotional -conditions requiring; 
the attention of a physician. 

(3) A recipient which operates a por- 
tion df its education program or activity 
sepwately for pregnant students, admit- 
tance to which is completely voluntary 
on the part of the student as provided 
in paragraph (b) (1) of this section shall 
ensure that the instructional program in 
the separate program is comparable to 
that offered to non-pregnant students. 

(4) A recipient shall treat pregnancy, 
childbirth, false pregnancy, termination 
of pregnancy and recovery therefrom in 
the isame manner and Under the same 
policies as any other temporary disability 
with respect .to any medical or hospital 
benefit, service, plan or - policy which 
such recipient administers, operates, 
offers, or participates in with respect to 
studenj^ admitted to the recipient's 
educaiioilal program or activity. 

(5) In the case of a recipient which 
doe's not maintain a leave policy for its 

* s\udents, or in the case of a^tudent who 
does not otherwise ^ queaify for leave 
under such a policy, a^recipient shall 
treat pregnancy, childbirth,, fal^e preg- 
nancy, termination of pregnancy and re- 
covery therefrom as a justification for 
a leave of absence for so long a* period of 
time as is deemed medically necessary 
by the student's physicisft, at the con- 
clusion of which the student shall be 
reinstated to the status which she held 
when the leave began, 



(Sees. 901, 902, Educatlbn Amendments ot 
1972, 86 StU, 373, 074; 20 U.S.C.^1681, 1682) 

§ 86.41 AthlcUes. 

(a) GeneraZ^ cNo person shall, on the 
basis bf sex, be exclude^ from participa- 
tion in, be denied the benefits" of/ be 
treated diffeiently frotn another person 
or otherwise Ke dlsd^lminated against in 
any interscholastic, intercollegiate, club 
or intramural athletics offered by reci^)- 
ient, and no recipient, shall provide any 
such athletics separately on such, basis. 

(b) Separate team. Notwithstanding 
the requirements of paragraph (a) of 
this section, a recipient may operate or 
sponsor separate teams for members of 
each sex where selection for such teams 
is. based ui^oh competitive skill or the 
activity involved is a contact sport. How- 
ever* where a recipient operates or spon- 
sors \i team in a particular, sport for 

. members of one sex but operates or spon- 
sors no such team for members of the 
others sex, and a^letic opportunities for 
members of that sex have previously 
been limited, members of the excluded 
sex must be %ilow^ to try-out for the 
team offered imless the sport involved is 
a contact sport. For the purposes of this 
part, contacj sporti include boxing. 
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wrestling, rugby, ice hockey, football,: 
basketball and other sports the purpose* 
ef major activity of which involves bpdily 
contact. *' , . 1. 

(c) Equal opportunitp. A recipient 
which operates or Sponsors interscholas- 
tic, intercollegiate, club or intramural 
athletics shall provide eaual athletic op- 
portunity for members of both sexes. In 
determining whether equal opportimities 
are available the Director will consider, 
among other factors : : . 

(i) Whether the selection of sports 
and levels of condpeUtion effectively ac- 
commodate tile interest3 and abtiities of 
members of both sexes; , 

(ii) The provision of equipment and 

supplies; ^ - ^ 

(iii) Scheduling of games iind practice 

time;- * 

(iv) Travel and per diem allowance; 

(v) Opportunity Jbo receive coaching 
and aciaderaic tutonng; - 

(vi) Assignment and compensatibn of 
coaches and tutors; 

(vii) Provision of locker rooiiis, prac- 
tice and competitive facilities; 

^ ^viii) provision of medical and train- • 
ing facilities |nld services; . * 

' (ix) Provision ^f ^housing *iand dining 
facilities and services; 
(3cO Pl^blicity. 

tJhequal \ aggregate expenditures for 
members of each sex or unequal expen^ 
ditures for male and female teams if a 
recipient o^iefates . or sponsors separate 
teajns will not constitute noncompliance 
with this section, but the Director may 
consider the failure to provide necessary 
funds for teams for onp sex in assessing 
equality of opportunity for members of 
eacli .sex. n 
id) Adjtistment period. A recipient 
which operates or sponsors iI|^terscholas— 
tic, intercollegiate, club "or ^ intramural 
athletics at the elementary school level 
shall' comply fully with this section ifts 
>" expeditiously a^ possible but in no event 
later than one year from the effective 
date of this regulatibn. A recipient which 
- operates q;^ sponsors int^cholastic, inr 
tercoliegi^, club ^r ii^tramural athletics 
"at t?!ie sec6ndary or pc^st-secondary 
schboHevel shall comply fully with this 
section as expeditiously as possible but in 
» no event later than three years from the 
effective date of this regulation. 
(Sees. 901, 902, ^Education Amendments of 
1972, 88 Stat, 373, 374v?0 U.S.C. 168;, 1682; 
and Sec, 844, Education Ainendments of 1974, 
. Pub. L. 93-880, 38 Stat, 4^) ** j 

§ 86.42 Textbooks and curriuukr ) jna* 
lerial.- ' ■ 

Nothing Iri this regulation shall be iti- 
tei^pVeted ^a^ requiring or prohibiting or. 
abridging iii any way the use' of partic-, 
xiiarltextbQok3 pr curriciUar nfiaterials. • 
(Sees) 90i; 902, .Ediicfttion Amendments of 
1972. 66 Stajb. 973, 374; '20 U.S.C. 1681, 1682) 

§ 86.43-^6.56 [Reserved] . 

Subpart E — Di^riminatlon on the Basis of 
S6X in Employment in Education> Pro- 
grams and Activities Prohibited 

§ 86.91 \ Elmployment.- \ 

General, il) No person shall, oii 
the basis tof sex;»be excluded f jom partici- 



pation in, be denied the benefits of, or 
be subjected to discrimination in employ- 
ment, or recruitment, consideration, or 
selection therefor, whether full-time or 
part-time, under any education program 
or activity operated b:^ a recipient*which 
receives or benefits from federal finan- 
cial assistance. . . - 

(2) A recipient shall make all em^loy- 
meftt decisions in any education program 
or activity, operated by such recipient 
in a nondiscriminatory manner and shall 
not limit, segregate, or classify applicants 
or employees in any way which could 
adversely affect any applicaritjt or om- 
ployee^^ployment opportunities or 
status because of sex. 

(3) A recipient shall not enter into 
amy contractual or other relationship 
which directly or indirectly has the effect 
of subjecting employees'* or^ students to 
discrimination prohibited by this Sub- 
part, including relationships with em- 
ployment and referral agencies, with la- 
hoT unions, and with organizations 
providing or administering fringe bene- 
•fits to employees o/. thlriieclpierft. 

(4) A recipient shallinbt grant prefer- 
ences to applicants for epaployment on^ 
the basis of attendance at any educa-' 
tional institution or entity which admits 
as students only or predominantly mem- 
bers of oi>e sex,; if the giving of suclTpref- 
erences has the effect of discriminating 
on the basis <^f sex in violation of this 
part. */ 

(b) 4pplicaUon. The provisions of this 
subpart apply to: . \ ' 

. (1) Recruitment, &dvertising> and the 
process of abplication for ei^loyment; 

(2) Hiring! upgrading, promotion, con- 
sideration fcir and aWard of tenure, dje- 
motiori, transifer, layoff , termination, ap- 
plication of nepotism policies* right of 
return from layoff, and rehiring; 

(3) Ratejs of pay or any other form of 
compensation, and changes in compen- 
sation; 

(4) Job assignments, classifications 
and structure, including position descrip- 
tionsr lines of progression, and seniority 
lists; . ' 

(5) The' terms of any collective bar- 
* gainine;agreement ; 

(6> Granting and return from leaves 
of absence, leave for pregnancy, child- 
birth, false pregnancy, termination of 
pregnancy, leavd for persons of either 
sex to care for children or dependents, or 
any ottier leaye ; 

(7) . Fringe benefits available by. virtue 
of employment, whether or not adminis- 
tered by the •recipient; 

(8) Selection andfinantcial suilpor^ for 
training. Including japprenticeshjp, pro- 
fessional meetings, conferences, and 
otfter related activities, selection for tui- 
tion assistance, selection for sabbaticals 
and leaves of absence to| pursue training; 

(9) Employer-sponsored activities. In- 
cluding social or recreational: prqgrams; 
and 

(10) Any other term, 'condition, or 
privilege of employment. 

(Sees. 90li 902, Education Amendments of 
1972, 86 Stat. 373, 374; 20 U^.C. 1681, 1682) 

§ 86.512 Empioyment criteria* 

A recipient shall not admlnlister or op%^ 
erate any test or othe]j|^||||;erion f or apy 



employment opportunity which has a dis-* 
proportionately adverse effect on person^ . . 
on the basis olsex imless: ■ ^ 

(a) Use of such test or otjier criterion 
is shown to preSict validly successful per- 
formance in the position in question; and 

• (b> Alternative tests or criteria for • 
such > purpose, which do ,not have such 
^disproportionately adverse effect, are ' 
'sliown to be unavailable. 

(Sees. 901, 90^. Education Amendments of , 
'1972, 86 Stat. 373/374; 20 tI.S,C. 1681^ 1682) 

§ 86.53 Kccruitracni. ^ , 

^a) Nondiscriminatory recruitment 
and hiring. A ^recipient shall not dis- 
criminate on the basis of sex in the re- 
cruitment and hiring of employees. 
Where a recipient has been foimd to be 
presently discriminating on the bagis of 
sex in the recruitment or hiring of em- 
ployees, or has been found to have in the 
past so discriminated, the recipient shall 
recruit tnembers of the sex sO^discrimi- 
nated against so as to overcome the ef- ^ 
f ects of such past or present discrimina- 
tion. 

(b) Recruitment patterns. A recipient 
shall not recruit primarily or exclusively^ 

at entities which furnish fus applicants " . 
onl^ of predominantly members of one 
sex if such actions have the effect of dis- 
criminating on the basis of sex in viola- 
tion of this subj}art. ' } / ^ 

(Sees. 901 ^' 90(2^ "Education Aniendmcnts of 
1972. 86 Stat. 373. S^Z*; 20 U.S.C. 1681, 1682) 

§86.54 Compcnsalion, ^ 

A recipient shalk not make^ or enforce 
any policy or practice which, on the basis 
of sex: 

(a) Makes- distinctions in rates of pay 
or other compensation; 

(WResults in the payment of wages^to 
employees of one sex at a rate less than 
that paid to employees of the opposilfe 
s^x for equal work on jobs the perform- 
ance of which requires equal skill, effort, 
and responsibility, and which are per- ^ 
formed under similar Working conditions, 
(sees. 901, 902, Education Amendments of 
197^. 86 Stat..573^374: 20 U.'S.C. 1681, 1682) 

§ 86.5S .\Joli classificalion and slruclure.. 

A recipient. shall not: 

(a) Classify a job as beiog for males or 
for females; #1 s 

(b) Maintain or establish separate, \ % 
lihes of i)rogression, seniority lists, qareer 
ladders, or tenure systems based on sex; 

Hor . 

, (c) Maintain or esta^blish separate 
lines of progression, seniority systems, 
career ladders, or tenure systems for 
similar jobs, position des.criptions, or job 
requirements which classifj^ persons on 
the basi^ of sex, unless sex Is a bgna-fide 
occupational qualification ior the posi- 
tions in qu^stioiif as set forth in § 86.51. 
(Sees.- 90li 902.. Education Amendments oiC ' 

Vl972, 86<^t^t. 373, 374; 20 TI.S.C. 1681, 1682) 

4 §^^ 86,56 Fringe bcncfils, 

to 'Tringe heneMs" defined.- For 
purposes of this* part, "fringe benefits" 
means: any medical, hospital, accident, 
life insurance o;r retirement benefit, serv- 
; ice, policy or plan, any profit-sharing or 
' bonus plan,,leaye, and any other benefit 
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or setfVice of. emplDyment not subject to 
the pSnovlslon b£ § |6.54v ^ ^ - 
' (b) iprof^hitions. A recipient shall not : 
V (1) bisci^minate on thq basis of sex 
with ifefeard to making fringe benefits 
available to employis^ or make fringe, 
benefits available to'spouses, families, or 
depeiidents of employees differently upon 
the basis of the employee's sex; . ^ 

(2) Administer, operate, offer, or par- 
ticipate in a fringe benefit plan which 
does not provide eittter for ^qual periodic 
benefits for members of each sex»«or for 
equal conrtibution^ to the plan by such 
recipient for members of each sex; or • 

(3) AdmlnistePi operate, offer, or par- , 
ticipate in a pension or retirement plan 
which establishes different optional or 
compulsory retirement ages based on sex 
dr which otherwl^fe discriminat.es in b^n- 

^ ^ ^ts on the basis of sex. 

(Seca, 90X, 902, Education Amendments oV 
1972, 86 Stat. 373. 374; 20 U.S.C. 1681, 1682) 

§ 86.57 Marital or parental status. 
*• (a) GeneraZ. A recipient shall not ap- 
ply any i>olicy or take any employment; 
action: * 

1(1) Concerning tihe potential marital, 
riarental, or family status of an employee 
or applicant for employment which treats 
persons differently on the basis of sex ; or 
[(2) Which is based upon wfiether^^n 
■ "employe^ or applicant for employtiieiit is 
: :lihe head of household or principal wage 
' ^.^arner in su(^ employee's ^or applicant's 
f : v||amily unit. 

'^F'Chy^PregnaTicy.'^A recipient shall not 
* 7 * ijfscriminate against or exclude frojn em- 
* "'jployment any employee or applicant for 
■ eSoiploynient on the basis of pregnancy, 
. qhildbirth, falte pregnancy, termination 

6f pregnancy, dr recovery thferefrom. 
; f (t5) * Pregnancy as a temporary disabil^' 
ky. A recipient shall treat pregnancy, 
• 'childbirth, false pregnancy., termination 
]0f pregnancy, and recbyery. therefrom 
'and any temporary disability resulting 
' therefrom as any" oth^r temporary dis- 
' ability for all job related purposes, in- 
qludiiag cohunencement,- duration and ex- 
tensioHSsof leave, payment of disability 
Income, cfccrual of seniority and-^ny 
/other benefit or service^ and reinstate- 
ment, and' under any;, fringe benefit 
offered to employees by virtue of 
) ©ipployment. 

(d) Pregnancy leave. In the case of a 
recipient which does not maintain a leave 
policy for its employees, or»lh the case 
- of an employee with insufficient leave 
accrued employment time to qualify fw 
leave imder such a iwllcy, a recipienC^ 
shall trfeat pregnancy, childbirth, false 
pregnancy^ termina.tion of pregnancy 
atid recovery therefrom as a Juatiflcatloh 
for a leave of absence wltlioTiit pay for' a 
reasonable period ot .tlfipie, at the conclu- 
sion of which trie employee shall be re- 
instated to the status whldh she held 
When the leave began or to a compai;^ble 
position, without djscrease Jn rat6 of com- 
pensation or loss of promotional oppor- 
tunities, or ansr other right or privilege 
of employment, 

'(S«ca. «>1, »oa, Educifctlon ^Amendment* of 
ma, M Stftt. 873, 374; 30 17.8.0. 1661, lOW) 
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§86.58' Effect of Staie or local law or 
other requircmcnta.\ \ \ 

(a) Prohitiitory retirements, ob- 
ligation to comply with titiia subpart is 
not obviated or aUeviated V the^xist- 
ence of any State or locjal mw or other 
requlrenient which imposes prohibitions 
or limits upon employment oi mempfers ^ 
of' one sex which are not irppOsed upon 
members of the dther sex. ' \ \ 
^ (b) Bej^efits, A recipient whidh/prb-\ 
vides any compensation, service, orvbene- 
fit to mexnbers of one sex pursuant to a 
State ox local law or other requirement 
shall provide the same compensation, 
service, or. benefit, to ^embers of tlje 
mother sex. ' _\ 

(Sees. 901, 902, Education Amendments of\ 
1972, 86 Stat. 373, 374; 20 U.S.C. 1681, 1682) 

§86.59 Advertising.^ 

A^recipieht shall not in any'^adveHisihg 
related to employment indicate prefer- 
ence, limitation, sf>ecification. or dis- 
crimination based on sex unless sex is a 
bona^fjide occupational qualification for 
the particular job in question. 

(Sees. 901. 902, Education Amendments of 
.1972, 85cStat. 373, 374; 20 U.S.C. 168i. 1682) 

§ 86^60 Pre-employment inquiries. 

(a) Marital status. A recipient shall 
not m^e pre-employment inquiry as^to 
the marital status of an applicant for^ 
employment, including whether such ap-' 
plicknt is "Miss or Mrs." 
* ^b). Sisx. A recipient* may make'pr^- 
employment inquiry as to the sex of an 
applicant, for employment, but* only if 
such inquiry is made equally of such ap- 
plicants of both* sexes. and if the results 
of such inquiry are not used in connefc- 
tion with discriminatioipi prohibited by 
this part. * » 

(Sees. 901, 902,' Edolcatlon Amendments of 
1972. 86 St&t. 373, 374; "20 TTB.C. 1681, 1682) 

§ 86.61 Sex AS a bona-itde occupational 
qualification. 

A recipifenj^'may take action otherwise 
prohibited by this su^art provided, it is 
"shown that sejc is a bona-fide occupa- 
tional qualification for that action, such 
that consideration of sex with regard to;' 
such action is essential to successful op-^ 
oration of the employment fimction con- 
cerned. A recipient shall not take action 
piusuant tb this section which is l)ased 
upon alleged comparative employment 
characteristics or stereotyped character- 
izations of one or the other sex, or upon 
preference based on sex of the recipient, 
employees, students, or other Jiersoijs, 
but nothing contained in this section 
shall prevent a recipient from consider- 
ing an employee's sex in relation to em- 
ployment in a locker room or toilet fct- 
cility useh. only by members of one sex. 

(Sees. 901, 902, Education Amendments of 
1972. 86 Stat. 373, 374'; 20 U.S.C. 1681. 1682) 

§§86.62-86.70 [Reserved] 

Subparts— Procedures tlnt«r'"™l\<» 
§ 86.71 Interim procedoret. . 

For the purposes of Implementing this 
part during" the period between Ita effec- 
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tive date and the final issiiance 6y the 
Department of a consolidated procedural 
reg\;tlation applicable to tiUet JX and 
other civil rights authorities adminis- 
tered by the Department, the procedural 
provisions applicable to title VI of the 
tJivil Rights Act of 1964 are hereby 
adopted and incorporated herein by 
reference. Hiese procedures may be 
fouii^at 45 CFR §§80-6-^0^11 and 45 
C^Ta^art 81. ^ ^ 
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Access to course Offerings [43, 56, 56, 57, 58]: 
. \86.34 \ ' 

Acdws to Schools Operated by LEA 's, [44]; 

. 8Q.35 ' 
AcUnf^&^viis, [5,6,30]; 86.15,86.31 
> Amrttiative and remedial action, [16, 17» 
■\ 24]; 86.3(a); (b> ' v ' . 

Administratively separate units,. [30]; 
..^ ^ 86.16\b) 86,2(0)' 
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- Recruitment\[34, 35]; 86.23 
Speciflc prohibitions, 86.21 fib) 
Tests, [31]; 8^.21 (b) (2^ 
Preference in 'admission, (35]; 86.22 
Ad^rtising» 86.5^ ' ^ ' . 
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Assistance to *'outaide" dlscrihUnatory or- 
gariizatictas, (40, 53]; 86.31(b) (7)', (c) 
Assurances, [18]; 86.4 
, Duration of obligation, 86.4(b) 
Forih. 86.4(c) ' 
Athieties, [69 tot 78]; 86.41 

Adjustment period,' [78] ; 86.41 (d)^ 
Contact sport defined, 86.41(d) 
Equal opportunity, [76, 77]; 80.4lXci 
Determining factors. )86.41 (a) (1) 
Equipment. <e6.4l (c ) •* 
Expenditures, 86^.4 r(c) 
Facilities, 86.41(c) 

TraVel. 86.41(c) . 
Scholarships, [64, 65]; 86.37(d) 
General, [69, 7Q, 71, '731. 73, 74, 75]; 86.41(ft) 
Separate teams, [75]; 86.41(b) • 
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BFOQ. [d6]; 86.61 <V 
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Comparable fir^cillties 

Housing. [42j54]r86.32 
^ Other, 86.33fifb..35(b) 
Compensation, [84, 87, 92]; 86.5i ^ 
Counseling " 

Disproportionate classes, [45^ 59]; 80.30(c) 
. General, [45, 59]; 86.36(a) • < 

Materials, [45, 59]; 86.36(b) . 
Course Offerings 

' '^idjustment period, [551; 86.34(.a) (1) 
General, [7, 43]; 86.34 
Music classes, [43|; 86.34(f) 
Physical education, (43. 50, 58] ; . 
sex education, [43, 57]; 80.34(e) 
« Coverage, [5J; 86.11 to 86.17 
Exemptions 
Curricular materials, (52]; 86.42(a) 
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Definitions; [If, 15]; 86.2(a) to (r) . 
Designation of responsible employee, [20, 221: 
; 86.8(a). (b) 
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Dlssemination of policy, [21] r 86.9 

Distrii)Ution, 86.'9(c) 

rtotmcation of policy, [21]; 86.9(a) 
, l^blications, 86.9 (b) 
,^ress codes 86.31(b) (4) 



EdU(^tion Institutions 
Controlled by religious-organizations, 86.12 
Application, [29* 28]r 86.12(a) 
. Exemptlori, [20]; 86.12(b) , 
Education Program and Activities 
Benefiting frdhx Federal financial assist- 
ance, [10, 11]; 86.11 \ 
. General, [10, 11, 53]; 86.31(a) 
y Programs, not operated by recipient,, [41, 
54]; 86.31(c) 
Specific psohibitions, [38, 39, 40, 53]; 86.31 
. (b) N. 
Effective Dat^, [3] , , ♦ i 

• Em4>loyee responsible for Title lX,*See'**'|DeS- 

ignatlon pi Responsible Employee" 
Employment ' 
^Advertising, 86.59 * . . 

ApplicalionT 8*6.51 (b) 
Compensation, [84, 92); 86.54 
Employment criteria, J 6.52 V 
PringfebMiefits, [88,89]; 86.56 — ^ 
General, [81, 82, 87]; 8B.51 . 
j^ob Classification andjstructure, 86.55 
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Pregnancy as Temporarfy 
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Pfegnancyffenvftij [Q5ffB,9^]; 86,57(a) 
Pre-Employment liiqulry]^ 

ilecrultmdnt, [8aj;90,9i,95]; . 
^ ^ex'as aBPO<3, [96]; 8^.61 

Student Eknploytiaent, [66]; 86.38 
Tenure, 86.51(b)(2) t 
ExemptlonsJ [5» 27, 28, 29,.p0, 53]; 86.12 (b'X, 
. 86.13, 8$'.14, 86 J5(a) 86.15(dl, 86.16 
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Pratemltles/Sororltles 

Social, [53,1^7. 281; 86.14(a) ^ * 

Busin'ess/professlonal, [40, 63, '27, 28]:- 
86.31(b)(7) 

Honor societies. [40, 53]; 86.31(b) (7) 
fringe benefits, [67, 88, 89]; 86.56, 86.39 

Part-time employees, [89] > 



Qrlevancd' Procedure, see "Designation of re- 
sponsible employee", 86.8 (^) (b) 
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Health anH'Insurance Benefits and Services, 

[67,88. 93]; 86.39, 86.56 
Honor societies, [49, 53]; 86.31(b) (7) 
Housing, 86.32 j 
Generally, [42]; 86.32(b) I 
Provided by reclplfint. 86.32'(b) 
Otherhouslng. [54]; 86.32(c) 



Job Classification and Structure^v 86.55 



LEA'S, [44].; 86.35 
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Pederal Financial Assists nc|^. 86H^) 
Financial Assistance to BtudenSj^ [46, -60, 

61]; 86;37 - f — 

Athletic Scholai^hlps, [46, 64,l5aij 86.37(d) 
Foreign Institutions, -study lit [63]; 
' 86.31 (ay- 
General, 86.^7 ' 
. Non-heed schplja shlpjs, [ J62 ] ; 86 .37 ( b ) 
Fpollng of sex- restrictive, [46, 61, 62]; 

86.37(1?) ' 
Sex-restrlctlve asslstlncs through foreign 
or domestic Wills [<d6» 01, 62]; 86.37(b) 
Forelgin ^Schoiarsii ps, iiwi "pinsnclarasslst- 
' ance" 86.37 And 'V.sslstanc* to 'outslcio* 
discriminatory orgt nlzatlons", 86.31 (q)^ 



Marital and Parental Status 
' Employment i' : 

General, [85,93.94]; 86.57 s 
. Pregnancy, [85, 93,94]; 86.57(b). : . * 
Pregnancy as a temporary disability, [85, 

g3,94J; 86.57(c) 
Pregnancy leave, [85,9^94]; 86.'67(di 
Students ; $ f 

•Cteneral, [49]; 86.40(a) (b) 
Pregnancy and related conditions, [501; 

86.40(b)(1) (2) (3) (4) C5) 
(Slass participation,. [50]! 86.40(b) (1). 
Physician certification, [501; 86.40(b>Xl2) ' 
:i_Speclal classes, [501; 86.40(b) (3) 

Temporary leave, [50J; 86.40(b)\4) (5) 

Membership Practices of Social fraternities 
' ^ and sororities, (27, 28, 53]; 86.14(a) 

Voluntary youth senvlcfen* org^inlztftlons, 
r2»,28, 53];86.14(C)J . ; . 

. YMCA. YWCA and cfthers; [27, 28, 6^i; 
. 86:14(b) 

Military and Merchan*^Marihe Educational- 
• Institutions, [29]; 86.13 " 



Pooling, see "Financial Assistance" 
Pre-employment Inquiries 

Marital status. [86, 9^]; 86.60(a) 
. Sex,86.60(b) 



86.37; 



Preference In Adr^slons, [35]; 8j9.22 
Seo alsq "Remedial and Affirmative Action" 

'Pregnancy, Employment 

General, [85, 93,94]; 86.57 ' 
Pregnancy7[85,93,94]; 8i3.57(b) • ~ 
Pregnancy as -temporary disability,. [85, 93, 

94]; 86.57(c) /. . 

l^egnqncy leave, [85, 93, 94]; 86'.57(d) « 
Students 

General, [49, 501; 86.40(a) and (b) > 
, Pregnancy and related Qondltlbns; [50];' 

86.40(b)(1) to (5) 
Class Fartiicipatlgn, [50>55, 58]; 86.40(b) 
' (I) 

:^^l|j(|ical certification, [50]; 86.40(b) (2) f 
Speflal class, [50]'; 86.40(b) (3) , ' 
Temporary leave, .[50]; 86.40(b.) (4) , (5) 
Private Undergraduate Professional vSchools, 
[30]; 86.15(d) . 
• Purpose of Regulation, [13]; 86.1 

R 

Real Property, 86.2(g) • . . 

Recruitment / • 

Employment 

Nondiscrimination, [83, 91]; 86.53(a) 
Patterns, 86.53(b)- ^ 
Student 

Nondiscrimination, [34, 35]; 86.2^(a) 
Recruitment at certain Institutions^ 86-.'23 

\ w . . " - ■ 

Religious Organizations - ' • , 

, Appllpatlon, [29,28]; 86.12(a) 

Exemption, [26]; 86.12(b) 
Remedial and Afflrmatlvo Actions, [16, 17, 

241; 86.3 , 
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Assistance" 



Scholarships, i 
86.37 

Self-evaluation, [16,*221; 86.3(q)(d) 
Surplus Property (sect Transfer of Property; 
86.5) • : . : . 

Duration of obligation 86.4(b) 

Real Property 86.4(b) (1) 

- ■ T,". ■^ ■ -.• '^^ 

Textbooks and citrrlcular materials, [52, 79, 

801; 86.42 . ' ' 

Termination of ftxihds, [ 1.0, 1 1 ] 
Transfer of property, 86.5 " . 

Transition Plans 
Contentdf plans, 86.17(b) . 
Different from Adjust mentf period, [78]; 
86.41(d) ' , • ... / ^ 
^Submission of plansi 86.17(a) » 
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